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Title  40 — Protection  of  Environment 

CHAPTER  I — ENVIRONMENTAL 
PROTECTION  AGENCY 

[PRL  457-31 

PART  35— STATE  AND  LOCAL  ASSISTANCE 

Procurement  Under  Grants  for  Construction 
of  Treatment  Works 

On  May  9,  1975,  the  Environmental 
Protection  Agency  published  in  the  Ped- 
ERAi.  Register  a  proposal  to  amend  its 
general  grant  regulations  to  incorporate 
minimum  standards  for  procurement 
under  grants  (Part  33)  and  to  amend  its 
State  and  local  assistance  grant  regula¬ 
tions  (Part  35)  to  incorporate,  among 
other  things,  policies  and  procedures  gov¬ 
erning  procurement  of  professional  serv¬ 
ices  under  grants  for  construction  of 
treatment  works  (40  FR  20296).  The 
regulation  published  here  finalizes  the 
amendments  to  Part  35  only.  Part  33  will 
be  published  separately  within  the  next 
several  months. 

The  May  9  proposed  regulation  re¬ 
quested  the  submission  of  comments 
from  interested  parties  until  June  9, 
1975.  The  comment  period  was  later  ex¬ 
tended  through  July  15,  1975,  (40  PR 
24534).  Approximately  1650  comments 
were  received.  Of  these,  approximately 
1290  were  letters  from  equipment  manu¬ 
facturers  and  others  supporting  adop¬ 
tion  of  §  35.938-6.  About  half  of  the  re¬ 
maining  comments  were  from  the 
engineering  profession.  Many  comments 
were  receiv^  from  local  governments 
and  sewerage  authorities.  Comments 
were  also  received  from  States,  profes¬ 
sional  associations,  attorneys,  construc¬ 
tion  contractors,  academicians  and 
others.  In  addition,  members  of  Congress 
forwarded  about  400  Inquiries.  All  cwn- 
ments  received  were  carefully  considered 
by  program,  legal,  audit  and  grants  ad¬ 
ministration  personnel  in  developing  the 
final  regulation.  Following  the  public 
comment  period.  EPA  he^d  a  series  of 
meetings  with  representatives  of  profes¬ 
sional  and  business  groups  and  State  and 
local  governments  who  had  commented 
on  the  proposal  in  an  effort  to  maximize 
public  participation  of  all  parties  prin¬ 
cipally  affected  by  the  regulations.  In 
conjunction  with  these  groups,  EPA  is 
participiatlng  in  workshops  to  discuss  how 
the  regulations  will  be  implemented  and 
to  Insure  that  this  promulgation  will  not 
disrupt  the  construction  grants  pro¬ 
gram. 

The  procurement  provisions  in  these 
amendments  to  Part  35  apply  only  to 
grants  for  construction  of  treatment 
works.  These  provisions  are  require¬ 
ments  for  procurement  of  architectural 
or  engineering  services  and  construction 
contracts.  Part  33.  when  promulgated, 
will  include  similar  provisions  applicable 
to  all  other  grant  programs  of  the 
Agency.  In  addition.  Part  33  will  include 
other  procurement  provisions  for  all 
other  grant  programs  which  will  be  ap¬ 
plicable  to  the  construction  grants  pro¬ 
gram  only  for  ancillary  procurements 
such  as  l^ral  or  accounting  services. 

MEiny  commenters  questioned  the  need 
for  these  regulations,  asserting  either 


that  Federal  Management  Circular  74-7 
provides  sufficient  guidance  for  grantees, 
or  that  procurement  requirements  were 
more  appropriate  for  an  advisory  hand¬ 
book  than  regulations.  While  many  agen¬ 
cies  have  guidelines  or  other  directives 
which  they  have  developed  to  govern 
procurement  practices  under  their 
grants,  it  is  EPA  policy  to  us6  the  Fed¬ 
eral  Register  process  to  advise  all  in¬ 
terested  parties  of  grant  requirements. 
Our  experience  indicates  that  we  need 
regulatory  requirements  to  assure  the 
prudent  administration  of  Federal  funds. 
Eighteen  billion  dollars  are  currently  au¬ 
thorized  for  the  construction  grants  pro¬ 
gram,  almost  all  of  which  is  expended 
by  contract.  EPA  is  expected  to  adopt 
reasonable  measures  to  minimize  the 
potential  for  misuse  of  any  part  of  these 
funds  or  any  other  funds  we  manage. 
Accordingly,  these  amendments  to  Part 
35  accompli^  the  implementation  of  the 
standards  of  Attachment  “O”  to  FMC 
74-7  for  the  EPA  construction  grants 
program. 

Section  35.936  Series 

Sections  35.936  through  35.936-21 
were  not  included  in  the  May  9  proposal. 
Many  of  these  provisions  were  scattered 
throughout  the  document.  Others  have 
been  added  as  a  result  of  comments  re¬ 
questing  clarification.  These  sections  in¬ 
clude  general  procurement  policies  and 
definitions  which  are  applicable  to  all 
procurements,  whether  for  architec¬ 
tural/engineering  services  or  construc¬ 
tion. 

The  small  purchase  provisions  have 
been  included  in  the  interest  of  minimiz¬ 
ing  paperwork  and  are  consistent  with 
Federal  procurement  practice  and  At¬ 
tachment  “O”  to  FMC  74-7.  Procure¬ 
ments  of  $10,000  or  less  are  considered 
small  purchases  and  are  not  subject  to 
any  of  the  provisions  of  the  regulations 
other  than  the  very  minimal  require¬ 
ments  stated  in  §  35.936-19. 

The  provisions  pertaining  to  the  dele¬ 
gation  to  States  and  certification  of 
State  and  local  procurement  systems 
(§  35.936-21)  were  developed  in  response 
to  comments  regarding  the  administra¬ 
tion  of  State  and  local  procurement  sys¬ 
tems  and  responsibilities.  This  section 
carries  out  the  objective  of  FMC  74-7  to 
place  greater  reliance  on  State  and  local 
governments.  These  provisions  permit 
State  and  local  governments  to  follow 
their  own  systems  where  those  systems 
offer  the  same  protections  as  do  these 
regulations. 

Section  35.937  Series 

In  response  to  many  comments  which 
questioned  EPA’s  intent  in  this  regard, 
the  regulation  has  been  worded  to 
clearly  express  that  it  is  not  the  intent 
of  the  Agency  or  of  the  regulations  to 
require  grantees  to  solicit  “bids” 
for  engineering  services,  nor  to  require 
grantees  to  compare  the  cost  proposals 
of  competing  firms  with  which  it  is  ne¬ 
gotiating.  The  basis  of  final  selection 
would  remain  the  grantee’s  choice.  The 
regulations  emphasize  the  negotiation 
process  necessary  to  ensure  the  best 


technical  product  at  a  fair  and  reason¬ 
able  price.  The  Agency  will  neither  pro¬ 
hibit  nor  encourage  price  competition  as 
States  and  localities  have  varying  prac¬ 
tices  in  this  regard. 

Many  commenters  questioned  the 
need,  as  well  as  the  ability,  of  small  com¬ 
munities  to  follow  the  procurement  pro¬ 
cedures  set  forth  by  the  regulation. 
While  we  believe  that  it  would  be  de¬ 
sirable  for  small  communities  to  incor¬ 
porate  the  prociurement  process  of  the 
regulations  in  their  local  practices,  we 
have  exempted  small  communities  (pop¬ 
ulations  of  25,000  or  less)  from  the  an¬ 
nouncement  and  selection  provisions 
(§§35.937-2,  35.937-3,  35.937^).  Other 
revisions  in  the  final  regulation  which 
would  be  of  assistance  to  such  conununl- 
ties  include  the  requirement  for  a  stand¬ 
ard  cost  review  format  (rather  than  the 
cost  analysis  required  by  the  proposed 
regulation  for  contracts  in  excess  of 
$100,000)  and  the  provision  of  standard 
contract  clauses  in  Appendixes  C-1  and 
C-2.  Several  commenters  were  of  the 
view  that  the  regulations  would  work  a 
hardship  on  smaller  consulting  firms, 
many  of  which  worked  primarily  for 
small  communities.  These  changes 
should  also  be  of  assistance  to  small 
firms. 

Section  35.937-1  sets  forth  the  types  of 
contracts  which  are  permissible  for  use 
for  architectural  or  engineering  services 
imder  a  grant,  the  circumstances  where 
each  type  is  most  appropriate,  and 
identifies  two  types  of  contracts,  cost- 
plus-percentage-of-cost  (CTPC)  and 
percentage-of -construction-cost  (PCX?) , 
which  may  not  be  used.  Both  FMC  74-7 
and  these  regulations  prohibit  these 
types,  as  in  both  these  types  of  contract, 
profit  escalates  as  cost  escalates,  and. 
therefore,  there  is  no  incentive  to  reduce 
costs.  As  there  are  a  number  of  contract 
forms  or  types  which  are  allowable,  the 
regulations  attempt  only  to  set  the  broad 
outlines. 

Inasmuch  as  architect-engineers  are 
commonly  selected  based  on  technical 
qualifications,  the  regulations  establish 
a  process  to  provide  the  maximum  feasi¬ 
ble  opportunity  for  technically  qualified 
firms  to  be  considered  while  assisting  the 
grantee  in  selecting  the  appropriate  firm. 
These  provisions  have  been  revised  from 
the  proposed  regulation  to  eliminate 
what  many  commenters  thought  were 
burdensome  provisions.  While  we  con¬ 
sidered  the  many  requests  that  “Brooks 
Bill”  procedures  be  made  mandatory,  the 
Agency  has  elected  to  remain  neutral 
regarding  the  question  of  price  competi¬ 
tion  and  the  regulation,  therefore,  per¬ 
mits  the  use  of  Brooks  Bill  or  other  State 
and  local  procedures. 

As  an  aid  to  the  grantee  in  negotia¬ 
tion,  the  Agency  believes  it  necessary  to 
require  that  the  selected  engineer  sub¬ 
mit  cost  and  profit  data  to  the  grantee 
for  his  consideration.  On  a  selected  basis, 
that  is,  contracts  over  $100,000  in  com- 
muffities  whose  procurement  systems 
have  not  been  certified,  EPA  will  review 
for  procedural  conformity.  We  did  not 
consider  it  appropriate  to  establish 
ranges  or  ceilings  on  profit  in  these  sub- 


FEOERAL  REGISTER,  VOl.  40,  NO.  243 — WEDNESDAY,  DECEMBER  17,  1975 


RULES  AND  REGULATIONS 


58603 


agreements  since  there  are  many  vari¬ 
ables  which  would  enter  into  the  de¬ 
termination. 

Section  35.938  Series 

This  series  of  sections,  relating  to  con¬ 
struction  contracts  of  grantees,  was  es¬ 
tablished  in  the  final  regulations  promul¬ 
gated  on  February  11, 1974.  In  these  new 
final  regulations,  §  §  35.938-1  through 
35.938-4  remain  substantially  the  same 
as  in  the  previous  final  reg^ation  and 
several  new  sections  are  added. 

Section  35.938-5  establishes  negotia¬ 
tion  procedures  for  change  orders  under 
fixed  price  construction  contracts. 
Change  orders,  in  most  cases,  are  negoti¬ 
ated  procurement  and  the  same  basic 
procedures  should  be  used  to  ensure  the 
best  and  most  economical  results.  The 
final  regulation  sets  forth  the  complete 
negotiation  process.  Including  cost  re¬ 
view. 

Sections  35.938-6  and  35.938-7  imple¬ 
ment  the  Agency’s  policy  of  encouraging 
prompt  progress  payments  as  work  pro- 
grresses  so  as  to  eliminate  unnecessary  in¬ 
terest  costs.  Section  35.938-6  establishes 
in  the  regulations  the  retainage  policy  is¬ 
sued  in  Program  Guidance  Memorandum 
43  on  November  18,  1974.  Section  35.938- 
7  establishes  provisions  relating  to  prog¬ 
ress  payments  for  specifically  manu¬ 
factured  equipment  in  conformity  with 
this  overall  EPA  policy. 

Section  35.939 

Based  on  our  experience  with  the  cur¬ 
rent  S  35.939,  the  new  regulations  de¬ 
lineate  the  protest  process  in  a  more  pre¬ 
cise  fashion.  These  improved  procedures 
should  be  an  advantage  to  all  affected 
parties. 

Section  35.965 

This  section  repeats  in  the  construc¬ 
tion  grant  regulations  those  sanctions 
against  noncompliance  which  are  in¬ 
cluded  in  the  general  grant  regulations 
at  40  CPR  30.430. 

Appendixes  C-1  and  C-2 

In  these  Appendixes,  EPA  will  pro¬ 
vide  standard  provisions  for  use  in  con¬ 
sulting  engineering  agreements  and  con¬ 
struction  contracts.  Such  simplification 
and  standardization  of  procedures  should 
be  of  assistance  to  both  contractors  and 
grantees.  EPA  endorses  the  “Contract 
Documents  for  Construction  of  Federally 
Assisted  Water  and  Sewer  Projects,”  for 
use  in  conjunction  with  the  provisions 
of  Appendix  C-2. 

Readers  will  note  that  Appendixes  C-1 
and  C-2  are,  as  of  this  publication,  “re¬ 
served.”  The  clauses  are  currently  being 
put  in  final  form  and  will  be  publikied  in 
the  Federal  Register  shortly,  so  that 
they  will  be  available  for  use  by  the  ef¬ 
fective  date. 

Appendix  D 

This  Appendix  is  a  coptinuatlon  of  the 
policies  of  Program  Guidance  Memoran¬ 
dum  53  issued  by  EPA  on  July  8,.  1975, 
which  established  interim  policy  with  re¬ 
gard  to  consulting  engineering  agree¬ 
ments  already  in  effect  on  the  date  of 
award  of  new  grant  assistance  for  any 


step  of  a  construction  grant.  It  is  obvious 
that  necessary  renegotiations  need  not 
wait  until  grant  award  is  imminent  and 
that  projects  can  proceed  to  the  next 
step  without  delay  occasicmed  by  such 
renegotiation. 

Many  commenters  raised  the  issue  of 
delays  occasioned  by  EPA  review  required 
by  this  regulation.  EPA  already  receives 
consulting  engineering  agreements  as 
part  of  the  grant  application  pursuant 
to  existing  regulatior^s.  We  believe  that 
these  regulations  provide  EPA  staff  with 
better  guidance  for  such  review  and 
should  not  necessitate  additional  time. 

We  recognize  that  any  change  in  regu¬ 
lations  could  cause  some  delay  while  all 
affected  parties  become  accustomed  to 
the  changes.  We  are  making  every  effort' 
to  minimize  any  delay,  particularly 
through  the  workshops  mentioned  above. 

Based  on  EPA  experience  in  adminis¬ 
tering  Program  Guidance  Memorandum 
53,  several  organizational  and  adminis¬ 
trative  changes  were  made  in  the  text 
as  Appendix  D  appears.  Accordingly,  Ap¬ 
pendix  D  will  become  effective  on  the 
date  of  publication  and  will  supersede 
Program  Guidance  Memorandum  53  and 
all  other  prior  letters,  memoranda  and 
guidance  on  this  subject. 

This  Appendix  D  is  applicable  only  to 
engineering  agreements  funded  imder 
construction  grants  awarded  pursuant  to 
Subpart  E  of  Part  35.  Generally,  the 
same  policies  and  procedures  will  be  ap¬ 
plicable  to  the  audit  and  administration 
of  other  construction  grant  projects, 
such  as  reimbursement  grants  awarded 
pursuant  to  section  206  of  Pub.  L.  92-500 
(40  CJFR  Part  35  Subpart  D)  and  section 
8  of  the  prior  Federal  Water  Pollution 
Control  Act  (40  CFR  Part  35  Subpart 
C). 

It  is  important  to  note  that  the  object 
of  these  regulations  is  to  ensure  the  best 
possible  engineering  design  at  a  reason¬ 
able  cost  to  the  taxpayer.  Essential  to 
the  accomplishment  of  this  goal  are 
soimd  grantee  procurement  systems  and 
practices.  It  is  to  assist  grantees  in  the 
procurement  process  that  these  regula¬ 
tions  have  been  developed. 

A  more  comprehensive  summary  of 
these  regulations  and  a  more  detailed 
discussion  of  comments  received  is  avail¬ 
able  and  will  be  sent  to  all  parties  who 
commented  on  the  proposed  regulation. 
Other' interested  parties  desiring  to  re¬ 
ceive  a  copy  of  this  document  are  advised 
to  write  to  the  Director,  Grants  Admin¬ 
istration  Division  (PM-216),  Environ¬ 
mental  Protection  Agency,  Washington, 
D.C,  20460,  to  request  a  copy  of  “Supple¬ 
mentary  Discussion  of  Regulations  Gov¬ 
erning  Procurement  Under  Grants  for 
Construction  of  Treatment  Woita.” 

Technical  amendments  to  Parts  30 
and  35  necessitated  by  the  promulgation 
of  these  regulations  will  be  issued 
shortly. 

Effective  date.  Appendix  D  shall  be¬ 
come  effective'  on  December  17. 1975,  and 
S  35.939  shall  become  effective  on  Janu¬ 
ary  1,  1976,  since  they  do  not  substan¬ 
tially  change  current  Agency  policies 
and  requirements  and  prompt  imple¬ 
mentation  will  benefit  Agency  programs. 


All  other  sections  and  Appendixes  of 
these  regulations  shall  become  effective 
on  March  1,  1976,  and  shall  govern  all 
grants  for  construction  of  treatment 
worics  (including  subsequent  related 
projects)  awarded  on  or  after  that  date. 

Dated:  December  1, 1975. 

Russell  E.  Train, 

Administrator. 

Part  35  of  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  by  de¬ 
leting  existing  SS  35.938  through  35.939 
and  adding  new  §§  35.936  through  35.939 
and  §  35.965,  which  sections  shall  read 
as  follows: 

Sec. 

35.936  Procurement. 

35.936- 1  Definitions. 

35.936- 2  Grantee  procurement  system.^: 

State  or  local  law. 

35.936- 3  Competition. 

35.936- 4  Profits. 

35.936- 5  Grantee  responsibility. 

35.936- 6  EPA  responslbUlty. 

35.936- 7  Small  and  minority  business. 

35.936- 6  Privity  of  contract. 

35.936- 9  Dtqsutas. 

35.936- 10  Federal  procurement  regulations. 

35.936- 11  General  requirements  for  sub¬ 

agreements. 

35.936- 12  Documentation. 

35.936- 13  Specifications. 

35.936- 14  Force  account  work. 

35.936- 15  Limitations  on  subagreement 

award. 

35.936- 16  Code  or  standards  of  conduct. 

35.936- 17  Fraud  and  other  unlawful  or  cor¬ 

rupt  practices. 

35.936- 18  Negotiation  of  subagreements. 

35.936- 19  Small  purchases. 

35.936- 20  Allowable  costs. 

35.936- 21  Delegation  to  State  agencies;  cer¬ 

tification  of  procurement  sys¬ 
tems. 

35.937  Subagreements  for  architectural 

or  engineering  services. 

35.937- 1  Type  of  contract  (subagreement) . 

35937-2  Public  notice. 

35.937- 3  Evaluation  of  qualifications. 

35.937- 4  Solicitation  and  evaluation  of 

proposals. 

35.937- 6  Negotiation. 

36.937- 6  Cost  and  price  considerations. 

36.937- 7  Profit. 

35.937- 8  Award  of  subagreement. 

35.937- 9  Required  solicitation  and  sub¬ 

agreement  provisions. 

35.937- 10  Subagreement  payments — archi¬ 

tectural  or  en^neering  services. 

35.937- 11  Applicability  to  existing  con¬ 

tracts. 

35.937- 12  Subcontracts  under  subagree¬ 

ments  for  architectural  or  en¬ 
gineering  services. 

35.938  Construction  contracts  (subagree¬ 

ments)  of  grantees. 

35.938- 1  AppllcabUlty. 

35.938- 2  Performance  by  contract. 

35.988-3  Type  of  contract. 

35.938- 4  Formal  advertising. 

35.938- 5  Negotiation  of  contract  amend¬ 

ments  (change  orders). 

35.938- 6  Progress  payments  to  contractors. 

35.938- 7  Retention  from  progreas  pay¬ 

ments. 

35.938- 8  Required  construction  contract 

provlsloDs. 

35.938- 9  Subcontracts  under  construction 

contracts. 

35.939  Protests. 

•  •  •  •  • 

35.965  Enforcement. 

•  •  •  •  • 
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Appendix  C-1 — Required  ProvlBlona — Con¬ 
sulting  Engineering  Agreemente 
[Reserved]. 

Appendix  C-2 — ^Required  Provlslons-^-Con- 
structlon  Contracts  [Reserved]. 
Appendix  D — EPA  Transition  Policy — Con¬ 
sulting  Engineering  Agreements. 

Authobitt:  Secs.  109 (b),  201  through  206, 
207,  210  through  212,  and  501(a),  502,  and 
511  of  Pub.  L.  92-500  (86  Stat.  816;  33 
IT5.C.  1251)  as  amended  by  Pub.  L.  93-243. 

§  35.936  Procurement. 

(a)  Sections  35.936  through  35.939  set 
forth  policies  and  minimum  standards 
for  procurement  of  architectural  or  en¬ 
gineering  services  as  defined  in  §  35.937 
and  construction  contracts  as  described 
in  §  35.938  by  grantees  under  all  steps 
of  grants  for  construction  of  treatment 
works.  Acquisition  of  real  property  shall 
be  conducted  in  accordance  with  Part  4, 
Subpart  P  of  this  chapter.  Other  pro¬ 
curements  of  goods  and  services  shall  be 
conducted  in  accordance  with  the  provi¬ 
sions  of  Part  33  of  this  subchapter. 

(b)  This  subpart  does  not  apply  to 
work  beyond  the  scope  of  the  project  for 
which  grant  assistance  is  awarded  (i.e., 
ineligible  work). 

§  35.93^1  DefinitHMU. 

As  used  in  §S  35.936  through  33.939,  the 
following  words  and  terms  shall  have  the 
meaning  set  forth  below.  All  terms  not 
defined  herein  shall  have  the  meaning 
given  to  them  in  §  30.135  of  this  sub¬ 
chapter,  and  in  §  35.905. 

(a)  Grant  agreement.  The  written 
agreement  and  amendments  thereto  be¬ 
tween  EPA  and  a  grantee  in  which  the 
terms  and  conditions  governing  the 
grant  are  stated  and  agreed  to  by  both 
parties  pursuant  to  §  30.345  (Award  of 
grant)  of  this  subchapter. 

(b)  Subagreement.  A  written  agree¬ 
ment  between  an  EPA  grantee  and  an¬ 
other  party  (other  than  another  public 
agency)  and  any  tier  of  agreement 
thereunder  for  the  furnishing  of  services, 
supplies,  or  equipment  necessary  to  com¬ 
plete  the  project  for  which  a  grant  was 
awarded,  including  contracts  and  sub¬ 
contracts  for  personal  -nd  professional 
services  and  purchase  orders.  (See 
SS  35.937-12  and  35.938-9  regarding  siib- 
oontrhets  of  any  tier  under  prime  con¬ 
tracts  for  architectural  or  engineering 
services  or  construction  awarded  by  the 
grantee — generally  applicable  only  to 
subcontracts  in  excess  of  $10,000.) 

(c)  Contractor.  The  party  to  whom  a 
subagreement  is  awarded 

(d)  Grantee.  Any  municipality  which 
has  been  awarded  a  grant  for  construc¬ 
tion  of  a  treatment  works  pursuant  to 
thi.«i  subpart.  In  addition,  where  appro¬ 
priate  Jn  SS  35.936  through  35.939,  the 
designation  grantee  may  also  refer  to  an 
applicant  for  such  a  gramt. 

§  35.936—2  Grantee  precurement  sya- 
terns;  State  or  local  law. 

(a)  Grantees  may  use  their  own  pro¬ 
curement  systems  and  procedures  which 
meet  applicable  requirements  of  State, 
territorial  or  local  laws  and  ordinances 
to  the  extent  that  such  systems  and  pro¬ 


cedures  do  not  conflict  with  minimum 
requirements  set  forth  in  this  subchap¬ 
ter. 

(b)  State  or  local  laws,  ordinances, 
regulations  or  procedures  which  are  de¬ 
signed  to  or  operate  to  give  local  or  in¬ 
state  bidders  or  proposers  preference 
over  other  bidders  or  proposers  shall  not 
be  employed  in  evaluating  bids  or  pro¬ 
posals  for  subagreements  under  a  grant. 

§  35.936—3  Competition. 

It  is  the  policy  of  the  Environmental 
Protection  Agency  to  encourage  free  and 
open  competition  appropriate  to  the  type 
of  project  work  to  be  performed. 

§  35.936—4  Profits. 

Only  fair  and  reasonable  profits  may 
be  earned  by  contractors  in  subagree¬ 
ments  under  EPA  grants.  See  §  35.937-7 
(Profit)  for  discussion  of  profits  under 
negotiated  subagreements  for  architec¬ 
tural  or  engineering  services,  and 
$  35.938-5 (f)  for  discussion  of  profits  un¬ 
der  negotiated  change  orders  to  con¬ 
struction  contracts.  Profit  included  in  a 
formally  advertised,  competitively  bid, 
fixed  price  construction  contract 
awarded  pursuant  to  §  35.938  is  pre¬ 
sumed  to  be  reasonable. 

§  35.936—5  Grantee  responsibility. 

(a)  The  grantee  is  responsible  for  the 
administration  and  successful  accom¬ 
plishment  of  the  project  for  which  EPA 
grant  assistance  is  awarded.  The  grantee 
is  responsible  for  the  settlement  and 
satisfaction  of  all  contractual  and  ad¬ 
ministrative  issues  arising  out  of  sub¬ 
agreements  entered  into  under  the  grant 
(except  as  provided  in  §  35.936-6  (EPA 
responsibility)  below)  in  accordance 
w'ith  sound  business  judgment  and  good 
administrative  practice.  This  includes 
(but  is  not  limited  to)  issuance  of  in¬ 
vitations  for  bids  or  requests  for  pro¬ 
posals,  selection  of  contractors,  award 
of  contracts,  protests  of  award,  claims, 
disputes,  and  other  related  procurement 
matters. 

(b)  With  the  prior  written  approval  of 
the  Regional  Administrator,  these  fmic- 
tions  may  be  performed  for  the  grantee 
by  an  individual  or  firm  retained  for  the 
purpose.  Such  an  agent  acts  for  the  gran¬ 
tee  and  is  subject  to  the  provisions  of 
this  subpart  applicable  to  the  grantee. 

§  35.936—6  EPA  responsibility. 

Generally,  EPA  Is  responsible  only  for 
reviewing  grantee  compliance  with  Fed¬ 
eral  requirements  applicable  to  a  gran¬ 
tee’s  procurement.  However,  where  spe¬ 
cifically  provided  in  this  chapter,  EIPA  is 
responsible  for  making  the  determina¬ 
tion  concerning  compliance  with  Federal 
requirements. 

§  35.936—7  Small  and  minority  business. 

Positive  efforts  shall  be  made  by  gran¬ 
tees  to  utilize  small  business  and  minor¬ 
ity-owned  business  soiu*ces  of  supplies 
and  services.  Such  efforts  should  allow 
these  sources  the  maximum  feasible  op¬ 
portunity  to  compete  for  subagreements 
and  contracts  to  be  performed  utilizing 
Federal  grant  funds. 


§  33.93(>— 8  Privity  of  contract. 

Neither  the  Environmental  Protection 
Agency  nor  the  United  States  shall  be  a 
party  to  any  subagreement  (including 
contracts  or  subcontracts),  nor  to  any 
solicitation  or  request  for  proposals 
therefor.  (See  §S  35.937-9 (a).  35.938-4 

(c)  (5)  and  Appendixes  C-1  and  C-2  to 
this  subpart  for  the  required  solicitation 
statement  and  contract  provisions.) 

§  35.936—9  Disputes. 

Only  an  EPA  grantee  may  initiate  and 
prosecute  an  appeal  to  the  Administrator 
imder  the  disputes  provision  of  a  grant 
with  respect  to  its  subagreements  there- 
imder  for  its  own  name  and  benefit  (see 
Subpart  J  of  Part  30  of  this  subchapter) . 
Neitoer  a  contractor  nor  a  subcontractor 
of  a  grantee  may  prosecute  an  appeal 
imder  the  disputes  provisions  of  a  grant 
in  its  own  name  or  interest. 

§  35.93(*— 10  Federal  procurement  regu¬ 
lations. 

Regulations  applicable  to  direct  Fed¬ 
eral  procurement  shall  not  be  applicable 
to  subagreements  under  grants  except  as 
stated  in  this  subchapter. 

§  35.936-11  General  requirements  for 
subagreements. 

Subagreements  must: 

(a)  Be  necessary  for  and  directly 
related  to  the  accomplishment  of  the 
project  work; 

(b)  Be  in  the  form  of  a  bilaterally 
executed  written  agreranent  (except  for 
small  purchases  of  $10,000  or  less) ; 

(c)  Be  for  monetary  or  in-kind  con¬ 
sideration;  and 

(d)  Not  be  in  the  nature  of  a  grant 
or  gift. 

§  35.936—12  Documentation. 

(a)  Procurement  records  and  files  for 
purchases  in  excess  of  $10,000  shall  in¬ 
clude  the  following: 

(1)  Basis  for  contractor  selection; 

(2)  Justification  for  lack  of  competi¬ 
tion  if  competition  impropriate  to  the 
type  of  project  work  to  be  performed  is 
required  but  not  obtained:  and 

(3)  Basis  for  award  cost  or  price. 

(b)  Procurement  documentation  re¬ 
quired  by  §  30.805  (Records)  of  this  sub¬ 
chapter  and  by  this  subpart,  including 
a  copy  of  each  subagreement,  must  be 
retained  by  the  grantee  or  contractors 
of  the  grantee  for  the  period  of  time 
specified  in  S  30.805  (Records)  of  this 
subchapter  and  is  subject  to  all  the  re¬ 
quirements  of  §  30.805  of  this  subchapter. 
A  copy  of  each  subagreement  must  be 
furnished  to  the  Project  Officer  upon 
request. 

§  35.936—13  Specifications. 

(a)  Nonrestrictive  specifications.  (1) 
No  specification  for  bids  or  statement  of 
work  in  connection  with  such  works  shall 
be  written  in  such  a  manner  as  to  con¬ 
tain  proprietary,  exclusionary,  or  dis¬ 
criminatory  requirements  other  than 
those  biused  upon  performance,  unless 
such  requirements  are  necessary  to  test 
or  demonstrate  a  specific  thing  or  to  pro¬ 
vide  for  necessary  interchangeability  of 
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parts  and  equipment,  or  at  least  two 
brand  names  or  trade  names  of  compara¬ 
ble  quality  or  utility  are  listed  and  are 
followed  by  the  words  “or  equal.”  The 
single  base  bid  method  of  solicitation  for 
equipment  and  parts  for  determination 
of  a  low  responsive  bidder  may  not  be 
utilized.  With  regard  to  materials,  if  a 
single  material  is  specified,  the  grantee 
must  be  prepared  to  substantiate  the 
basis  for  the  selection  of  the  materiaL 

(2)  Project  specifications  shall,  to  the 
extent  practicable,  provide  for  maximxun 
use  of  structures,  machines,  products, 
materials,  construction  meUiods,  and 
equipment  which  are  readily  available 
through  competitive  procurement,  or 
through  standard  or  proven  production 
techniques,  methods,  and  processes,  ex¬ 
cept  to  the  extent  that  advanced  tech¬ 
nology  may  be  utilized  pursuant  to 
S  35.908. 

(b)  Sole  source  restriction.  A  specifi¬ 
cation  shall  not  require  the  use  of  struc¬ 
tures,  materials,  equipment,  or  processes 
which  are  known  to  be  available  only 
from  a  sole  source,  unless  such  use  has 
been  adequately  justified  in  writing  by 
the  grantee’s  engineer  as  meeting  the 
minimum  needs  of  the  particular  project. 

(c)  Experience  clause  restriction.  'The 
general  use  of  experience  clauses  re¬ 
quiring  equipment  manufacturers  to 
have  a  record  of  satisfactory  operation 
for  a  specified  period  of  time  or  of  bonds 
or  deposits  to  guarantee  replacement  in 
the  event  of  failure  is  restricted  to  special 
cases  where  the  grantee’s  engineer  ade¬ 
quately  jiistifies  any  such  requirement 
in  writing.  Where  such  justification  has 
been  made,  submission  of  a  bond  or  de¬ 
posit  shall  be  permitted  in  lieu  of  a 
specified  experience  period,  and  the 
period  of  time  for  which  such  bond  or 
deposit  is  required  should  not  exceed  the 
experience  iieriod  specified. 

§  35.936—14  Force  account  work. 

(a)  A  grantee  must  secure  prior  writ¬ 
ten  approval  of  the  Project  OfiBcer  for 
utilization  of  the  force  account  method 
in  lieu  of  subagreement  for  any  step  1 
or  step  2  work  in  excess  of  $10,000  or  any 
step  3  work  in  excess  of  $25,000  imless 
the  force  accovmt  method  is  stipulated 
in  the  grant  agreement. 

(b)  The  Project  OflBcer’s  approval  shall 
be  based  on  the  grantee’s  certification 
that  he  possesses  the  necessary  compe- 
twice  required  to  accomplish  such  work 
and  (1)  the  work  can  accomplished 
more  economically  by  the  use  of  the  force 
account  method,  or  (2)  emergency  cir- 
ciunstances  so  dictate. 

§  35.936—15  Limitations  on  subagree¬ 
ment  award. 

No  subagreement  shall  be  awarded: 

(a)  To  any  person  or  organization 
which  does  not  meet  the  responsibility 
standards  set  forth  in  S  30.340-2(a) 
through  (d)  and  (g)  (Standards)'Of  this 
subchapter; 

(b)  If  any  portion  of  the  contract  work 
not  exempted  by  S  30.420-3  (b)  of  this 
subchapter  will  be  performed  at  a  facility 
listed  by  the  Director,  EPA  OfiBce  of  Fed¬ 
eral  Activities,  in  violation  of  the  anti- 


pollution  requirements  of  the  Clean  Air 
Act  and  the  Federal  Water  Pollution 
Ccmtrol  Act,  as  set  forth  in  S  30.420-3 
(Prohibition  against  violating  facilities) 
of  this  subchapter  and  Part  15  of  this 
chapter  (Administration  of  the  Cfiean 
Air  Act  and  the  Federal  Water  Pollution 
Control  Act  With  Respect  to  Federal 
Contracts,  Grants  or  Loans) ;  or 

(c)  To  any  person  or  organization 
which  is  ineligible  pursuant  to  the  con- 
fiict  of  interest  requirements  of  §  30.420-4 
(Confiict  of  interest)  of  this  subchapter. 

§  35.936-16  Code  or  standards  of  con¬ 
duct. 

(a)  The  grantee  must  maintain  a  code 
or  standards  of  conduct  which  shall  gov¬ 
ern  the  performance  of  its  officers,  em¬ 
ployees,  or  agents  in  the  conduct  of  proj¬ 
ect  work,  including  procurement  and  the 
expending  of  project  funds.  Ihe  grantee’s 
officers,  employees  or  agents  shall  neither 
solicit  nor  accept  gratuities,  favors  or 
an3rthing  of  monetary  value  from  con¬ 
tractors  or  potential  contractors.  ’The 
grantee  must  avoid  personal  or  organi¬ 
zational  conflicts  of  interest  or  noncom¬ 
petitive  prociu^ment  practices  which  re¬ 
strict  or  eliminate  competition  or  other¬ 
wise  restrain  trade. 

(b)  To  the  extent  permissible  by  State 
or  local  law  or  formal  institutional  re¬ 
quirements  and  procedures,  such  stand¬ 
ards  shall  provide  for  penalties,  sanc¬ 
tions,  or  other  adequate  disciplinary  ac¬ 
tions  to  be  instituted  for  project-related 
violations  of  law  or  of  such  code  or  stand¬ 
ards  of  conduct  by  either  the  grantee 
officers,  employees,  or  agents,  or  by  con¬ 
tractors  or  their  agents. 

(c)  ’ITie  grantee  must  Inform  the  Proj¬ 
ect  Officer  in  writing  of  each  serious 
allegation  of  a  project-related  violation 
or  known  or  proven  project-related  vio¬ 
lation  of  law  or  code  or  standards  of 
conduct,  by  its  officers,  employees,  con¬ 
tractors,  or  by  their  agents,  and  of  the 
prosecutive  or  disciplinary  action  taken 
by  the  grantee  with  respect  to  such  in¬ 
fractions.  and  must  cooperate  with  Fed¬ 
eral  officials  with  respect  to  any  Federal 
prosecutive  or  disciplinary  actions  insti¬ 
tuted  with  respect  to  such  infractions. 
Pursuant  to  §  30.245  (Fraud  and  other 
imlawful  or  corrupt  practices)  of  this 
subchapter,  the  Project  Officer  must 
notify  the  Director,  EPA  Security  and 
Inspection  Division,  of  all  such  notifica¬ 
tions  from  the  grantee. 

(d)  EIPA  shall  cooperate  with  the 
grantee  with  respect  to  its  disciplinary 
or  prosecutive  actions  taken  with  respect 
to  any  apparent  project-related  viola¬ 
tions  of  law  or  of  the  grantee’s  code  or 
standards  of  conduct. 

§  35.936-17  Fraud  and  other  unlawful 
or  corrupt  practices. 

All  procurements  tmder  grants  are 
covered  by  the  provisions  of  !  30.245  of 
this  subchapter  relating  to  fraud  and 
other  unlawful  or  corrupt  practices.  < 

§  35.936—18  Negotiation  of  subagree- 
ments. 

(a)  Formal  advertising,  with  adequate 
purchase  description,  s^ed  bids  and 
public  openings  shaU  be  the  required 
method  of  procurement  unless  negotia¬ 


tion  pursuant  to  paragraph  (b)  of  this 
section  is  necessary  to  accomplish  sotmd 
procurement. 

(b)  All  negotiated  procuremoit  shall 
be  conducted  in  a  maimer  to  provide  to 
the  maximum  practicable  extent  open 
and  free  competition  appropriate  to  the 
type  of  project  work  to  be  performed. 
Negotiation  of  subagreements  by  the 
grsmtee  is  authorized  in  accordance  with 
the  applicable  procedures  of  this  sub¬ 
chapter  if  any  of  the  following  conditions 
are  applicable: 

(1)  Public  exigency  will  not  permit  the 
delay  incident  to  formally  advertised  pro¬ 
curement  (e.g.,  an  emergency  procure¬ 
ment)  . 

(2)  ’Ihe  aggregate  amount  involved 
does  not  exceed  $10,000  (see  §  35.936-19 
for  small  purchases) . 

(3)  The  material  or  service  to  be  pro¬ 
cured  is  available  from  only  one  person  or 
entity.  If  the  proemrement  is  expected  to 
aggregate  more  than  $10,000,  the  grantee 
must  document  its  file  with  a  justifica¬ 
tion  of  the  need  for  noncompetitive  pro¬ 
curement,  and  provide  such  documenta¬ 
tion  to  the  Project  Officer  on  request. 

(4)  The  procurement  is  for  personal  or 
professional  services  (including  archi¬ 
tectural  or  engineering  services)  or  for 
any  service  to  be  rendered  by  a  university 
or  other  educational  institution. 

(5)  No  responsive,  responsible  bids  at 
acceptable  price  levels  have  been  received 
after  formal  advertising,  and,  with  re¬ 
spect  to  procu'^ment  imder  S  35.938-4 
(Formal  ^vertising),  prior  written  ap¬ 
proval  of  the  Regional  Administrator 
has  been  obtained. 

(6)  The  procurement  is  for  materials 
or  services  where  the  prices  are  estab¬ 
lished  by  law. 

(7)  ’The  procurement  is  for  technical 
items  or  equipment  requiring  standard¬ 
ization  and  interchangeability  of  parts 
with  existing  equipment. 

(8)  The  procurement  is  for  experi¬ 
mental,  devdopmental  or  research  serv¬ 
ices. 

§  35.936-19  Small  pnrrhases. 

(a)  A  small  purchase  is  the  procure¬ 
ment  of  materials,  supplies,  and  services 
when  the  aggregate  amount  involved  in 
any  one  transaction  does  not  exceed 
$10,000.  The  small  purchase  limitation  of 
$10,000  applies  to  the  aggregate  total  of 
an  order,  including  all  estimated  han¬ 
dling  and  freight  charges,  overhead,  and 
profit  to  be  paid  under  the  order.  In  ar¬ 
riving  at  the  aggregate  amoimt  involved 
in  any  one  transaction,  there  must  be  in¬ 
cluded  all  items  which  should  properly  be 
grouped  together.  Reasonable  competi¬ 
tion  shall  be  obtained. 

(b)  Subagreements  for  small  pur¬ 
chases  need  not  be  in  the  form  of  a 
bilaterally  executed  written  agreement. 
Where  appropriate,  unilateral  purchase 
orders,  sales  slips,  memoranda  of  oral 
price  quotations,  and  the  like  may  be 
utilized  in  the  interest  of  minimizing 
ptaperwoik.  Retention  in  the  purchase 
files  of  these  documents  and  of  written 
quotations  received,  or  references  to  cat¬ 
alogs  or  printed  price  lists  used,  will  suf¬ 
fice  as  the  record  supporting  the  price 
paid. 
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§  35.936—20  Allowable  coats. 

(a)  Incurring  costs  under  subagree¬ 
ments  which  are  not  awarded  or  admin¬ 
istered  in  compliance  with  this  part  or 
Part '33  of  this  subchapter,  as  appropri¬ 
ate,  diaU  be  cause  for  disallowance  of 
those  costs  under  the  grant. 

(b)  Appropriate  cost  principles  appli¬ 
cable  to  subagreements  under  EPA  grants 
are  identified  in  §  30.710  (Federal  cost 
principles)  of  this  subchapter.  Piursuant 
to  that  section,  the  contractor’s  actual 
costs,  direct  and  indirect,  eligible  for  Fed¬ 
eral  participation  in  a  cost  reimburse¬ 
ment  contract  shall  be  those  allowable 
under  the  applicable  provisions  of  41 
CFR  1-15.2  (Principles  and  Procedures 
for  Use  in  Cost-Reimbursement  Type 
Supply  and  Research  Contracts  With 
Commercial  Organizations)  and  1-15.4 
(Construction  and  Architect-Engineer 
Contracts) . 

(c)  Reasonable  costs  of  compliance 
with  the  procurement  requirements  of 
these  regulations  are  allowable  costs  of 
administration  under  the  grant.  Costs 
of  announcement  and  selection  of  a  con¬ 
sulting  engineer  are  allowable,  even  when 
the  announcement  is  conducted  prior  to 
award  of  the  grant. 

§  35.936-21  Delegalion  to  State  agen¬ 
cies;  certification  of  procurement 
systems. 

(a)  In  accordance  with  §  35.912  (Dele¬ 
gation  to  State  agencies) ,  EPA  may  in¬ 
clude  in  a  written  agreement  with  a  State 
agency  certification  of  the  technical  and 
administrative  adequacy  of  procurement 
documentation  required  to  be  submitted 
to  EPA  pursuant  to  these  sections. 

(b)  In  those  cases  where  a  State 
agency  believes  that  State  laws  which 
govern  municipal  procurement  include 
the  same  requirements  or  operate  to  pro¬ 
vide  the  same  protections  as  do  §  $  35.936, 
35.937  and  35.938,  the  State  may  request 
the  Administrator  to  approve  the  State 
system  as  used  by  municipalities  in  lieu 
of  the  procediures  of  these  sections.  EPA 
shall  review  the  State  system  to  deter¬ 
mine  its  adequacy. 

(c)  In  those  cases  where  a  State 
agency  determines  that  an  applicant’s 
procurement  ordinances  or  applicable 
statutes  include  the  same  requirements 
or  operate  to  provide  the  same  protec¬ 
tions  as  do  §§  35.936,  35.937  and  35.938, 
the  State  may  certify  (accompanied  by 
appropriate  documentation)  the  ade¬ 
quacy  of  the  municipality’s  ordinances 
and  statutes  and  request  the  Admin¬ 
istrator  to  approve  the  municipality’s 
system  in  lieu  of  the  procedures  of  these 
sections.  EPA  shall  conduct  or  may  re¬ 
quest  the  State  to  conduct  a  review  of  the 
municipality’s  system  to  determine  its 
adequacy. 

§  35.937  SubagreemenU  for  archiioc- 
turul  or  engineering  servicetu 

(a)  Applicability.  Except  as  is  other¬ 
wise  provided  in  §  35.937-2,  the  provi¬ 
sions  of  §§  35.937  through  35.937-11  apply 
to  all  subagreements  of  grantees  for 
architectural  or  engineering  services 
where  the  aggregate  amount  of  services 
involved  is  expected  to  exceed  $10,000. 


The  provisions  of  §§  35.937-2  (Public 
notice),  35.937-3  (Evaluation  of  qualifi¬ 
cations)  and  35.937-4  (Solicitation  and 
evaluation  of  proposals)  are  not  required, 
but  may  be  followed,  where  the  popula¬ 
tion  of  the  grantee  municipality  is  25,000 
or  less  according  to  the  most  recent  U.S. 
census.  When  $10,000  or  less  of  services 
(e.g.,  for  consultant  or  consultant  sub¬ 
contract  services)  is  required,  the  provi¬ 
sions  of  §  35.936-19  (Small  purchases) 
shall  apply. 

(b)  Policy.  Step  1,  Step  2,  or  adminis¬ 
tration  or  management  of  Step  3  project 
work  may  be  performed  by  negotiated 
procurement  of  architectural  or  engi¬ 
neering  services.  It  is  the  policy  of  the 
Federal  Government  to  encourage  pub¬ 
lic  announcement  of  the  requirements 
for  personal  and  professional  services, 
including  engineering  services.  Subagree¬ 
ments  for  such  services  shall  be  nego¬ 
tiated  with  candidates  selected  on  the 
basis  of  demonstrated  competence  and 
qualifications  for  the  type  of  professional 
services  required  and  at  fair  and  reason¬ 
able  prices.  All  negotiated  procurement 
shall  be  conducted  in  a  manner  to  pro¬ 
vide  to  the  maximum  practicable  extent 
open  and  free  competition.  Nothing  in 
this  subpart  shall  be  construed  as  re¬ 
quiring  competitive  bids  or  price  com¬ 
petition  in  the  procxmement  of  architec¬ 
tural  or  engineering  services. 

(c)  Definitions.  As  used  in  §§  35.937 
through  35.937-11  the  following  words 
and  terms  shall  have  the  meaning  set 
forth  below: 

(.1)  Architectural  or  engineering  serv¬ 
ices.  Those  professional  services  asso¬ 
ciated  with  research,  development,  de¬ 
sign  and  construction,  alteration,  or  re- 
C>air  of  real  property,  as  well  as  incidental 
services  that  members  of  these  profes¬ 
sions  and  those  in  their  employ  may 
logically  or  justifiably  perform,  including 
studies,  investigations,  surveys,  evalua¬ 
tions,  consultations,  planning,  program¬ 
ming,  conceptual  designs,  plans  and 
specificaticms,  cost  estimates,  inspections, 
shop  drawing  reviews,  sample  recom¬ 
mendations,  prQ}aration  of  operation 
and  maintenance  manuals,  and  other 
related  services. 

(2)  Engineer.  A  professional  firm  or 
individual  engaged  to  provide  services  as 
defined  in  paragraph  (c)(1)  of  this  sec¬ 
tion  by  subagreement  imder  a  grant. 

§  35.937—1  Type  of  ronlraet  (s.ubagroe- 
nicnt). 

(a)  General.  The  cost-plus-percoit- 
age-of-cost  and  the  percentage-of-con- 
struction-cost  types  of  contract  are  pro¬ 
hibited.  Cost  reimbursement,  fixed  price, 
or  per  diem  types  of  contracts  or  com¬ 
binations  thereof  may  be  negotiated  for 
architectural  or  engineering  services.  A 
fixed  price  contract  is  generally  used  only 
when  the  scope  and  extent  of  work  to  be 
performed  is  clearly  defined.  In  most 
other  cases,  a  cost  reimbursement  type 
of  contract  is  more  appropriate.  A  per 
diem  contract  may  be  used  if  no  other 
type  of  contract  is  appropriate.  An  in¬ 
centive  fee  may  be  utihzed  if  the  grantee 
submits  an  adequate  independent  cost 
estimate  and  price  comparison  pursuant 
to  §  35.937-6. 


(b)  Cost  reimbursement  contracts. 
Each  cost  reimbursement  contract  must 
clearly  establish  a  cost  ceiling  which  the 
engineer  may  not  exceed  without  for¬ 
mally  amending  the  contract  and  a  fixed 
dollar  profit  which  may  not  be  increased 
except  in  case  of  a  contract  amendment 
which  increases  the  scope  of  work. 

(c)  Fixed  price  contracts.  An  accept¬ 
able  fixed  price  contract  is  one  which 
establishes  a  guaranteed  maximum  price 
which  may  not  be  increased  except  to 
the  extent  that  a  contract  amendment 
increases  the  scope  of  work. 

(d)  Compensation  procedures.  If,  un¬ 
der  either  a  cost  reimbursement  or  fixed 
price  contract,  the  grantee  desires  to 
utilize  a  multiplier  type  of  compensation, 
all  of  the  following  must  apply: 

(1)  The  multiplier  and  the  portions  of 
the  multiplier  allocable  to  overhead  and 
allocable  to  profit  have  been  specifically 
negotiated: 

(2)  The  portion  of  the  multiplier  allo¬ 
cable  to  overhead  includes  only  allowable 
items  of  cost  under  the  cost  principles 
of  41  CFR  1-15.2  and  1-15.4; 

(3)  The  portions  of  the  multiplier 
allocable  to  profit  and  allocable  to  over¬ 
head  have  been  separately  identified  in 
the  contract;  and 

(4)  The  fixed  price  contract  includes  a 
guaranteed  maximum  price  for  comple¬ 
tion  of  the  specifically  defined  scope  of 
work;  the  cost  reimbursement  contract 
includes  a  fixed  dollar  profit  which  may 
not  be  increased  except  in  case  of  a  con¬ 
tract  amendment  which  increases  the 
scope  of  work. 

(e)  Per  diem  contracts.  A  per  diem 
agreement  expected  to  exceed  $10,000 
may  be  utilized  only  after  a  determijua- 
tion  that  a  fixed  price  or  cost  reimburse¬ 
ment  type  contract  is  not  appropriate. 
Per  diem  agreements  should  be  used  only 
to  a  limited  extent  such  as  where  the 
first  task  under  a  Step  1  grant  involves 
establishing  the  scope  and  cost  of  suc¬ 
ceeding  Step  1  tasks,  or  for  incidental 
services  such  as  expert  testimony  or  in¬ 
termittent  or  professional  testing  serv¬ 
ices.  (Resident  engineer  and  resident  in¬ 
spection  services  shoiiid  generally  be 
compensated  under  paragraph  (b)  or  (c) 
of  this  section.)  Cost.and  profit  included 
in  the  per  diem  rate  must  be  specifically 
negotiated  and  displayed  separately  in 
the  engineer’s  proposal.  The  contract 
must  clearly  establish  a  price  ceiling 
which  may  not  be  exceeded  without  for¬ 
mally  amending  the  contract. 

§  35.937—2  Public  notice. 

(a)  Adequate  public  notice  as  pro¬ 
vided  in  paragraphs  (b)  or  (c)  of  this 
section  must  be  given  of  the  requirement 
for  architectural  or  engineering  services 
for  all  subagreements  writh  an  antici¬ 
pated  price  in  excess  of  $25,000,  except  as 
provided  in  paragraphs  (d),  (e)  and  (f) 
of  this  section.  In  providing  pubiic  notice 
pursuant  to  paragraphs  (b)  and  (c)  of 
this  section,  grantees  must  comply  with 
the  policies  enunciated  in  §?  35.93^2tb  > . 
35.936-3,  and  35.936-7. 

(b) -  Public  announcement.  A  notice  of 
request  for  qualifications  should  be  pub¬ 
lished  in  professional  journals,  newspa¬ 
pers.  or  publications  of  general  circula- 
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tlon  over  a  reasonable  area,  and,  in  addi¬ 
tion  if  desired,  through  posted  public 
notices  or  written  notificati(m  directed 
to  interested  persons,  firms,  or  profes¬ 
sional  oi^anizatlons  inviting  the  submis¬ 
sions  of  statements  of  qualifications.  The 
announcement  must  clearly  state  the 
deadline  and  place  for  submission  of 
qualification  statements. 

(c)  PreqxuUified  list.  As  an  alternative 
to  publishing  public  notice  as  in  para¬ 
graph  (b)  of  this  section,  the  grantee 
may  secure  or  maintain  a  list  of  qualified 
candidates.  Such  a  list  must: 

(1)  Be  developed  with  public  notice 
procedures  as  in  paragraph  (b)  of  this 
section; 

(2)  Provide  for  continuous  updating: 
and 

(3)  Be  maintained  by  the  grantee  or 
secured  from  the  State  or  from  a  nearby 
political  subdivision  of  the  State. 

(d)  This  public  notice  requirement 
and  the  related  requirements  of 
§§  35.937-3  and  35.937-4  shall  not  be  re¬ 
quired,  but  may  be  followed,  where  the 
population  of  the  giantee  municipality 
is  25,000  or  less  according  to  the  latest 
U.S.  census. 

(e)  This  public  notice  requirement 
(and  the  related  requii^nents  of 
§§  35.937-3  and  35.937-4)  shall  not  f^ply 
to  the  procurement  of  architectural  or 
engineering  services  for  Steps  2  or  3  of  a 
grant  if  the  grantee  is  satisfied  with  the 
qualifications  and  performance  of  an 
engineer  who  performed  all  or  any  part 
of  the  Step  1  or  Step  2  work,  the 
engineer  has  the  capacity  to  perform  the 
subsequent  step>s  and  the  grantee  desires 
the  same  engineer  to  provide  architec¬ 
tural  or  engineering  services  for  the  sub¬ 
sequent  steps. 

(f)  When  a  single  treatment  works  is 
segmented  into  two  or  more  Step  3  proj¬ 
ects.  and  if  the  Step  2  work  is  accordingly 
segmented  so  that  the  initial  contract  for 
preparation  of  construction  drawings  and 
specifications  does  not  cover  the  entire 
treatment  works  to  be  built  under  one 
grant,  the  grantee  need  not  announce  the 
requirement  for  architectural  or  engi¬ 
neering  services  for  subsequent  segments 
of  design  work  imder  one  errant.  The 
grantee  may  use  the  same  engineering 
firm  that  was  selected  for  the  initial  seg¬ 
ment  of  Step  2  work  for  subsequent  seg¬ 
ments  if  he  desires  to  do  so.  All  other  ap¬ 
propriate  provisions  of  these  sections,  in¬ 
cluding  cost  review  and  negotiation  of 
price,  will  apply  to  each  segment  of  work. 

§  35.937—3  Evaluation  of  qualifirations. 

(a)  The  grantee  shall  review  the  qual¬ 
ifications  of  firms  which  responded  to 
the  announcement  or  were  aa  the  pre¬ 
qualified  list  and  shall  uniformly  evalu¬ 
ate  tlie  firms. 

(b)  Qualifications  shall  be  evaluated 
by  an  objective  process  such  as  by  the 
appointment  of  a  board  or  committee, 
which,  to  the  extent  practicable,  should 
include  persons  with  technical  skills. 

(c)  Criteria  which  should  be  consid¬ 
ered  in  the  evaluatitm  of  candidates  for 
submission  of  proposals  should  include: 

(1)  Specialized  experiaace  and  techni¬ 
cal  competence  of  the  candidate  or  firm 


and  its  personnel  (including  a  joint  ven¬ 
ture,  association  or  professional  subcon¬ 
tract)  in  connection  with  the  type  of 
services  required  and  the  complexity  of 
the  project; 

(2)  Past  record  of  performance  on  con¬ 
tracts  with  the  grantee,  other  govern¬ 
ment  agencies  or  public  bodies,  and  with 
private  industry,  including  such  factors 
as  control  of  costs,  quality  of  work,  and 
ability  to  meet  schedules: 

(3)  Capacity  of  the  candidate  to  per¬ 
form  the  work  (including  any  specialized 
services)  within  the  time  limitations, 
taking  into  consideration  the  current 
and  planned  workload  of  the  firm; 

(4)  The  familiarity  of  the  candidate 
with  types  of  problems  applicable  to  the 
project:  and 

(5)  Avoidance  of  personal  and  organi¬ 
zational  conflicts  of  Interest  prohibited 
under  State  and  local  law  and  f  35.936- 
16. 

§  35.937-4  Solicitation  and  eva^ation 
of  proposals. 

(a)  Requests  for  professional  services 
proposals  must  be  sent  to  no  fewer  than 
thrro  candidates  who  either  responded 
to  the  annoimcement  or  were  selected 
from  the  prequalified  Ust,  unless  after 
good  faith  effort  to  solicit  qualifications 
in  accordance  with  §  35.937-2,  fewer  than 
three  qualified  candidates  respond,  in 
which  case  all  qualified  candidates  must 
be  provided  requests  for  proposals. 

(b)  Requests  for  professional  services 
proposals  must  be  in  writing  and  must 
contain  the  information  necesary  to  en¬ 
able  a  prospective  offeror  to  prepare  a 
proposal  properly.  The  request  for  pro¬ 
posals  must  Include  the  solicitation 
statement  required  pursuant  to  S  35.937- 
9(a)  and  must  inform  offerors  of  the 
evaluation  criteria,  including  all  those  in 
paragraph  (c)  of  this  section,  and  of  the 
relative  importance  attached  to  each  cri¬ 
terion  (a  numerical  weighted  formula 
need  not  be  utilized) . 

(c)  All  proposals  submitted  in  re¬ 
sponse  to  the  request  for  professional 
services  proposals  must  be  unifoimly 
evaluated.  Evaluation  criteria  shall  in¬ 
clude,  as  a  minimum,  all  criteria  stated 
in  §  35.937-3(0.  The  grantee  shaU  also 
evaluate  the  candidate’s  proposed  method 
to  accomplish  the  work  required,  includ¬ 
ing,  where  appropriate,  demonstrated 
capability  to  explore  and  develop  innova¬ 
tive  or  advanced  techniques  and  designs. 
The  grantee’s  evaluation  shall  comply 
with  S  35.936-7  (Small  and  minority 
business) . 

(d)  Proposals  shall  be  evaluated  by  an 
objective  process  such  as  the  appoint¬ 
ment  of  a  board  or  committee  which  to 
the  extent  practicable  includes  jsersons 
with  technical  skills.  Oral  (including 
telephone)  or  written  interviews  should 
be  conducted  with  top  rated  pn^;x>sers, 
and  information  derived  therefrom  shall 
be  treated  on  a  confidential  basis,  except 
as  required  to  be  disclosed  pursuant  to 
State  or  local  law  or  to  Eff*A  pursuant  to 
§  35.937-6  (Cost  and  price  considera¬ 
tions). 

(e)  At  no  point  during  the  entire 
procurement  process  shall  information  be 
conveyed  to  any  candidate  which  would 


provide  an  unfair  competitive  advan¬ 
tage. 

§  35.937—5  Negotiation. 

(a)  Grantees  are  responsible  for  nego¬ 
tiation  of  their  contracts  for  architeo- 
tural  or  engineering  services.  Contract 
procurement  including  negotiation  may 
be  performed  by  the  grantee  directly  or 
by  another  non-Federal  governmental 
body,  person  or  firm  retained  for  the 
purpose.  Contract  negotiations  may  in¬ 
clude  the  services  of  technical,  legal, 
audit  or  other  specialists  to  the  extent 
deemed  appropriate. 

(b)  Negotiations  shall  be  conducted  in 
accordance  with  the  principles  of  Pub. 
K  92-582,  40  U.S.C.  541-544  (common)v 
known  as  the  Brooks  Bill  and  incorpo¬ 
rated  in  Federal  procmement  regulations 
at  41  CFR  1-4.10)  or  in  accordance  with 
State  or  local  procedures. 

(c)  The  object  of  negotiations  with 
any  candidate  shall  be  to  reach  agree¬ 
ment  on  the  provisions  of  the  proposed 
contract.  The  grantee  and  the  candidate 
shall  discuss,  as  a  minimtun: 

(1)  The  scope  and  extent  of  work  and 
other  essential  reqiiirements; 

(2)  Identification  of  the  personnel  and 
facilities  necessary  to  accomplish  the 
work  within  the  required  time,  including 
where  needed,  employment  of  additional 
personnel,  subcontracting,  joint  ven¬ 
tures,  etc.: 

(3)  Provision  of  the  required  technical 
services  in  accordance  with  regulations 
and  criteria  established  for  the  project: 
and 

(4)  A  fair  and  reasonable  price  for 
the  required  work,  to  be  determined  in 
accordance  with  the  cost  and  profit  con¬ 
siderations  set  forth  in  SS  35.937-6  and 
35.937-7,  and  paymoit  provisions. 

§  35.937—6  Cost  and  price  ronsidora* 
tions. 

(a)  General.  It  is  the  policy  of  EPA 
that  the  cost  or  price  of  all  subagree¬ 
ments  and  amendments  thereto  must  be 
considered.  For  each  subagreement  in  ex¬ 
cess  of  $10,000  but  not  greater  than 
$100,000,  grantees  shall  use  the  proce¬ 
dures  described  in  paragraph  (c)  of  this 
section  or  an  equivalent  process. 

(b)  SubagreemenU  over  $100,000.  For 
each  subagreemrat  expected  to  exceed 
$100,000,  or  for  two  subagreements  which 
aggregate  more  than  $100,000  awarded 
to  an  engineer  for  work  on  one  step,  or 
where  renegotiation  or  amendment  of  a 
subagreement  will  result  in  a  contract 
price  in  excess  of  $100,000,  or  where  the 
amendment  itself  is  in  excess  of  $100,000, 
the  provisions  of  this  paragraph  (b) 
shall  apply. 

(1)  The  candidate(s)  selected  for  ne¬ 
gotiation  shall  submit  to  the  grantee  for 
review  sufficient  cost  and  pricing  data 
as  described  in  paragraph  (c)  of  this 
section  to  enable  the  grantee  to  ascer¬ 
tain  the  necessity  and  reasonableness  of 
costs  and  amounts  proposed,  and  the 
allowability  and  eligibility  of  costs  pro¬ 
posed. 

(2)  The  applicant/grantee  shall  sub¬ 
mit  to  the  EPA  Project  Officer  for  review 
(i)  documentation  of  the  public  notice 
of  need  for  architectural  or  engineering 
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services,  selection  procedures  used,  and 
negotiation  methodology  used,  in  those 
cases  where  §S  35.937-2,  35.937-3  and 
35.937-4  are  applicable,  (il)  the  cost  and 
pricing  data  submitted  by  the  selected 
engineer,  (ill)  a  certification  of  review 
and  acceptance  of  the  selected  engineer’s 
cost  or  price,  and  (iv)  a  copy  of  the  pro¬ 
posed  subagreement  document.  The  EPA 
Project  Officer  will  review  the  complete 
subagreement  action  and  approve  the 
grantee’s  compliance  with  appropriate 
procedures  prior  to  award  of  the  sub¬ 
agreement.  The  grantee  shall  be  notified 
upon  completion  of  review. 

(c)  Cost  review.  (1)  A  review  of  pro¬ 
posed  subagreement  costs  shall  be  made 
by  the  grantee. 

(2)  As  a  minimum,  proposed  subagree¬ 
ment  costs  shall  be  presented  in  sum¬ 
mary  format  prescribed  by  the  Adminis¬ 
trator  and  shall  be  supported  by  a  certi¬ 
fication  executed  by  the  selected  engineer 
that  proposed  costs  refiect  complete,  cur¬ 
rent  and  accurate  cost  and  pricing  data 
applicable  to  the  date  of  anticipated 
subagreement  award. 

(3)  In  addition  to  the  specific  ele¬ 
ments  of  cost,  the  estimated  amount  of 
profit  shall  be  set  forth  separately  in  the 
cost  summary  for  fixed  price  contracts 
and  a  maximum  total  dollar  amount  of 
profit  shall  be  set  forth  separately  in 
the  cost  summary  for  cost  reimburse¬ 
ment  contracts. 

(4)  More  detailed  cost  data  than  that 
required  by  the  summary  format  may  be 
required  by  the  grantee  to  substantiate 
the  reasonableness  of  proposed  subagn'ce- 
ment  costs.  Such  detailed  docxunenta- 
tion  is  normally  required  by  EPA  only 
when  the  selected  engineer  is  unable  to 
certify  that  the  cost  and  pricing  data 
used  are  complete,  current  and  accxirate. 
EPA  may,  on  a  selected  basis,  perform 
a  preaward  cost  analsrsis  on  any  sub¬ 
agreement.  Normally,  a  provisional  over¬ 
head  rate  will  be  agreed  upon  prior  to 
contr^t  award. 

(5)  Appropriate  consideration  should 
be  given  to  §  30.710  of  this  subchapter 
which  contains  general  cost  principles 
which  must  be  used  for  the  determina¬ 
tion  of  the  allowability  of  costs  under 
grants.  The  engineer’s  actual  costs,  direct 
and  indirect,  allowable  for  Federal  par¬ 
ticipation  shall  be  determined  in  accord¬ 
ance  with  the  terms  and  conditions  of 
the  subagreement,  this  subpart  and  the 
cost  principles  included  in  41  CFR  1-15.2 
and  1-15.4.  Examples  of  costs  which  are 
not  allowable  under  those  cost  princi¬ 
ples  include,  but  are  not  limited  to,  en¬ 
tertainment,  Interest  on  borrowed  capital 
and  bad  debts. 

(6)  The  engineer  shall  have  an  ac¬ 
counting  system  which  accounts  for  costs 
In  accordance  with  generally  accepted 
accounting  principles.  This  system  shall 
provide  for  the  identification,  accumula¬ 
tion  and  segregation  of  allowable  and 
imallowable  project  costs  among  proj¬ 
ects.  Allowable  project  costs  shall  be  de¬ 
termined  in  accordance  with  paragraph 
(c)  (5)  of  this  section.  The  engineer 
mxist  propose  and  account  for  costs  In  a 
manner  consistent  with  his  normal  ac¬ 
counting  procedures. 


(7)  Subagreements  awarded  on  the 
basis  of  review  of  a  cost  element  sum¬ 
mary  and  a  certification  of  complete, 
current  and  accurate  cost  and  pricing 
data  shall  be  subject  to  downward  re¬ 
negotiation  or  recoupment  of  fimds 
where  the  Regional  Administrator  de¬ 
termines  that  such  certification  was  not 
based  on  complete,  current  and  accxurate 
cost  and  pricing  data  or  not  based  on 
costs  allowable  imder  the  appropriate 
FPR  cost  principles  (41  CFR  1-15.2  and 
1-15.4)  at  the  time  of  award. 

§  35.937-7  P^ofi^ 

The  objective  of  negotiations  shall  be 
the  exercise  of  soimd  business  judgment 
and  good  administrative  practice  includ¬ 
ing  the  determination  of  a  fair  and  rea¬ 
sonable  profit  based  on  the  firm’s  as¬ 
sumption  of  risk  and  input  to  total 
performance  and  not  merely  the  appli¬ 
cation  of  a  predetermined  percentage 
factor.  For  the  purpose  of  subagreements 
under  EPA  grants,  profit  is  defined  as  the 
net  proceeds  obtained  by  deducting  all 
allowable  costs  (direct  and  indirect)  from 
the  price.  (Because  this  definition  of 
profit  is  based  on  Federal  procurement 
principles,  it  may  vary  from  the  firm’s 
definition  of  profit  for  other  purposes.) 
Profit  on  a  subagreement  and  each 
amendment  to  a  subagreement  xmder  a 
grant  should  be  sufficient  to  attract  engi¬ 
neers  who  possess  talents  and  skills  nec¬ 
essary  to  the  accomplishment  of  project 
objectives,  and  to  stimulate  efficient  and 
expeditious  completion  of  the  project. 
Where  cost  review  is  performed,  the  esti¬ 
mate  of  profit  should  be  reviewed  by  the 
grantee  as  are  all  other  elements  of  price. 

§  35.937-8  Award  of  subagreement. 

After  the  close  of  negotiations  and 
after  review  amd  approval  by  the  EPA 
Project  Officer  if  required  pursxiant  to 
S  35.937-6(b) ,  the  grantee  may  award 
the  contract.  Unsuccessful  candidates 
should  be  notified  promptly. 

§  35.937—9  Required  solicitation  and 
subagreement  provisions. 

(a)  Required  solicitation  statement. 
Requests  for  qualifications  or  proposals 
must  include  the  following  statement,  as 
well  as  the  proposed  terms  of  the  sub¬ 
agreement. 

Any  contract  awarded  under  this  request 
for  (quallflcatlons/professlonal  proposals)  Is 
expected  to  be  funded  in  part  by  a  grant 
from  the  United  States  Environmental  Pro¬ 
tection  Agency.  This  procurement  will  be 
subject  to  regulations  contained  in  40  CFR 
35.936,  35.937  and  35.939.  Neither  the  United 
States  nor  the  United  States  Environmental 
Protection  Agency  is  nor  will  be  a  party  to 
this  request  for  (qualiflcations/professional 
proposals)  or  any  resulting  contract. 

(b)  Content  of  subagreement.  Each 
subagreement  must  adequately  define: 

(1)  The  scope  and  extent  of  project 
work; 

(2)  TTie  time  for  performance  and 
completion  of  the  contract  work,  includ¬ 
ing  where  appropriate,  dates  for  com¬ 
pletion  of  si^ificant  project  tasks; 

(3)  Personnel  and  facilities  necessary 
to  accMnpltsh  the  work  within  the  re¬ 
quired  time; 


(4)  The  extent  of  subcontracting  and 
consultant  agreements;  and 

(5)  Pa3rment  provisions  in  accordance 
with  5  35.937-10. 

If  any  of  these  elements  cannot  be  de¬ 
fined  adequately  for  later  tasks  or  steps 
at  the  time  of  contract  execution,  the 
subsequent  tasks  or  steps  shall  not  be  in¬ 
cluded  in  the  contract  at  that  time. 

(c)  Required  subagreement  provisions. 
Each  consulting  engineering  contract 
must  include  the  provisions  set  forth  in 
Appendix  CT-l  to  this  subpart. 

§  35.937—10  Subagreement  payments— 

architectural  or  engineering  services. 

(a)  Genersdly,  payment  will  be  made 
imder  consulting  engineering  contracts 
upon  the  completion  of  a  step,  or  if  spec¬ 
ified  in  the  grant  agreement,  upon  com¬ 
pletion  of  siiecific  tasks  within  the  step. 
However,  where  the  consulting  engineer 
would  oliierwlse  be  required  to  finance 
substantial  expenses,  the  grantee  may 
provide  for  monthly  or  periodic  progress 
pa3mients  in  the  consulting  engineering 
agreement.  Such  progress  payments  may 
be  requested  by  the  consulting  engineer 
based  upon  the  estimated  amount  and 
value  of  the  work  and  services  performed 
by  the  engineer  under  the  contract, 
which  estimates  shall  be  accompanied  by 
such  supporting  docvunentation  as  the 
grantee  may  require.  Upon  the  grantee’s 
approval  of  the  estimate,  EPA  shall 
make  pa3mient  upon  properly  certified 
vouchers  as  soon  as  practicable  of  ninety 
percent  of  the  Federal  share  of  the 
amount  as  determined  above,  less  all 
previous  pa3nn^ts.  When  the  grantee 
determines  that  the  work  imder  the  con¬ 
tract  pr  any  sp>ecified  task  is  substan¬ 
tially  complete  and  that  the  amount  of 
retained  percentages  is  in  excess  of  the 
amount  considered  by  the  grantee  to  be 
adequate  for  the  protection  of  the 
grantee  and  the  Federal  Government, 
the  grantee  may  at  his  discretion  release 
to  the  engineer  such  excess  amount. 

(b)  Upon  satisfactory  completion  by 
the  engineer  of  the  work  called  for 
under  the  terms  of  a  contract,  and  upon 
acceptance  of  such  worii  by  the  grantee, 
with  the  amcurrence  of  the  EPA  Project 
Officer,  the  engineer  will  be  paid  the 
unpaid  balance  of  any  money  due  for 
such  work.  Including  any  retained  per¬ 
centages  relating  to  this  portion  of  the 
work. 

(c)  Payment  may  not  be  withheld  for 
professional  sendees,  except  as  provided 
in  the  contract  for  professional  services. 
Any  withholding  should  be  limited  to 
only  that  amount  necessary  to  assure 
contract  compliance. 

§  35.937—11  Applicability  to  oxistinf: 
<x>ntrac4s. 

In  some  cases  a  negotiated  subagree¬ 
ment  may  have  been  executed  prior  to 
the  effective  date  of  these  regulations 
to  cover  work  under  more  than  one  step 
of  a  grant.  Such  contracts  already  in 
existence  may  not  comply  with  the  re¬ 
quirements  of  55  35.936  and  35.937.  Ap¬ 
pendix  D  to  this  subpart  sets  forth  EPA 
policy  with  respect  to  such  contracts 
and  must  be  Implemented  prior  to  the 
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grant  award  action  for  the  next  st^ 
under  the  grant. 

§  35.937—12  SubcontracU  nndoF  idIh 
agreemenU  for  archilectnral  or  engi- 
neering  services. 

(a)  The  award  or  execution  of  sub- 
contmcts  under  a  prime  contract  for 
architectural  or  engineering  sovlces 
awarded  to  an  engineer  by  a  grrantee. 
and  the  procurement  and  negotiation 
procedures  used  by  the  engineer  In 
awarding  such  subcontracts  are  not  re¬ 
quired  to  comply  with  any  of  the  provi¬ 
sions,  selection  procedures,  policies  or 
principles  set  forth  in  S§  35.936  or  35.937 
except  those  specifically  stated  in  para¬ 
graph  (b)  of  this  section. 

(b)  The  award  or  execution  of  sub¬ 
contracts  in  excess  of  $10,000  under  a 
prime  contract  for  architectural  or  en¬ 
gineering  services  and  the  procurement 
procedures  used  by  the  engineer  in 
awarding  such  subcontracts  must  com¬ 
ply  with  the  following; 

(1)  Section  35.936-2(b),  (State  and 
locftl  Iftw)  * 

(2)  Section  35.936-7,  ^aall  and  mi¬ 
nority  business; 

(3)  Section  35.936-15(b),  (prohibition 
against  listed  violating  facilities) ; 

(4)  Section  35.936-17,  Fraud  and  other 
unlawful  or  corrupt  practices; 

(5)  Section  35.937-6,  Oist  and  price 
considerations;  and 

(6)  Section  35.937-7,  Proa*. 

§  35.938  Construction  ooutracts  (sub- 
agreements)  of  grantees. 

§  35.938—1  Applicability. 

This  section  applies  to  construction 
contracts  (subagreements)  in  excess  of 
$10,000  awarded  by  grantees  for  any 
Step  3  project. 

§  35.938—2  Performance  by  aontract. 

The  project  work  shall  be  performed 
under  one  or  more  contracts  awarded  by 
the  grantee  to  private  firms,  except  for 
force  account  work  authmria^  by  §  35.- 
936-14. 

§  35.938—3  Type  of  contract. 

Each  contract  shall  be  a. fixed  price 
(lump  sum  or  tinit  price  or  a  combina¬ 
tion  of  the  two)  contract,  unless  the  Re¬ 
gional  Administrator  gives  advance 
written  approval  for  the  grantee  to  use 
some  other  acceptable  type  of  contract. 
The  cost-plus-percentage^-cost  type  of 
contiuct  shall  not  be  used  in  any  event. 

§  35.938—4  Formal  advertising. 

Each  contract  shall  be  awarded  after 
formal  advertising,  unless  negotiation  is 
[permitted  in  accordance  with  S  35.936- 
18.  Formal  advertising  shall  be  in  ac¬ 
cordance  with  the  following: 

(a)  Adequate  public  rtoUce.  The  gran¬ 
tee  will  cause  adequate  notice  to  be  gdven 
of  the  solicitation  by  publlcatimi  in  news¬ 
papers  or  journals  of  general  circulation 
beyond  the  grantee’s  locality  (Statewide, 
generally),  inviting  bids  on  the  project 
work,  and  stating  the  method  by  which 
bidding  documents  may  be  obtained  and/ 
car  examined.  Where  the  estimated  cost 
of  Step  3  construction  is  toi  million  dol¬ 
lars  or  more,  such  notice  must  generally 


be  published  In  trade  journals  of  Nation¬ 
wide  distributimi.  The  grantee  should,  in 
addition,  solicit  bids  directly  from  bid¬ 
ders  if  it  maintains  a  bidders  list. 

(b)  Adequate  time  for  preparing  bids. 
Adequate  time,  generally  not  loss'  than 
30  days,  must  be  allowed  between  the 
date  when  public  notice  pursuant  to  par¬ 
agraph  (a)  of  this  section  is  first  pub¬ 
lished  and  the  date  by  which  bids  must 
be  submitted.  Bidding  documents  (in¬ 
cluding  specifications  and  drawings) 
shall  be  available  to  prospective  bidders 
from  the  date  when  such  notice  is  first 
published. 

(c)  Adequate  bidding  documents.  A 
reasonable  number  of  bidding  documents 
(invitations  for  bid)  shall  be  prepared  by 
the  grantee  and  shall  be  furnished  upon 
request  on  a  first-come,  first-served 
basis.  A  complete  set  of  bidding  docu¬ 
ments  shall  be  maintained  by  the  gran¬ 
tee  and  shall  be  available  for  inspection 
and  copying  by  any  party.  Such  bidding 
documents  shall  include: 

(DA  complete  statement  of  the  work 
to  be  performed,  including  necessary 
drawings  and  specifications,  and  the  re¬ 
quired  completion  schedule.  (Drawings 
and  specifications  may  be  made  avail¬ 
able  for  inspection  and  purchase  instead 
of  being  furnished.) ; 

(2)  The  terms  and  conditions  of  the 
contract  to  be  awarded; 

(3)  A  clear  explanation  of  the  method 
of  bidding  and  the  method  of  evaluation 
of  bid  prices,  and  the  basis  and  method 
for  award  of  the  contract; 

(4)  Responsibility  requirements  or 
criteria  which  will  be  employed  in  evalu¬ 
ating  bidders; 

(5)  The  following  statement: 

Any  contract  or  contracts  awarded  under 
this  Invitation  for  Bids  are  expected  to  be 
funded  In  part  by  a  grant  from  the  United 
States  Bnvlroomental  Protection  Agency. 
Neither  the  United  States  nor  any  of  Its  de¬ 
partments,  agencies  or  employees  la  or  will 
be  a  party  to  this  Invitation  for  Bids  or  any 
resulting  contract.  This  procurement  will  he 
subject  to  regulations  contained  In  40  CPR 
35.936,  35.938,  and  35.939.; 

and 

(6)  A  copy  of  §§35.936,  35.938  and 
35.939. 

(d)  Sealed  bids.  The  grantee  shall  pro¬ 
vide  for  bidding  by  sealed  bid  and  for  the 
safeguarding  of  bids  received  imtil  pub¬ 
lic  opming. 

(e)  Addenda  to  bidding  documents.  If 
a  grantee  desires  to  amend  any  part  of 
the  bidding  documents  (including  draw¬ 
ings  and  specifications)  during  the  pe¬ 
riod  when  bids  are  being  prepared,  the 
addenda  shall  be  communicate  in  writ¬ 
ing  to  all  firms  which  have  obtained 
bidding  documents  in  time  to  be  consid¬ 
ered  prior  to  the  bid  opening  time. 

(f)  Bid  modifications.  A  firm  which 
has  submitted  a  bid  shall  be  allowed  to 
modify  or  withdraw  Fs  bid  prior  to  the 
time  of  bid  opening. 

(g)  Public  opening  of  bids.  The  grantee 
shall  provide  for  a  public  opening  of  bids 
at  the  place,  date  and  time  announced  in 
the  bidding  documents. 

(h)  Award  to  the  low.  responsive,  re¬ 
sponsible  bidder.  (1)  After  bids  are 
opened,  they  shall  be  evaluated  by  the 


grantee  in  accordance  with  the  methods 
and  criteria  set  forth  in  the  bidding  doc¬ 
uments. 

(2)  The  grantee  may  reserve  the  right 
to  reject  all  bids.  Unless  all  bids  are  re¬ 
jected,  award  shaU  be  made  to  the  low, 
responsive,  responsible  bidder. 

(3)  If  award  is  Intended  to  be  made  to 
a  firm  which  did  not  submit  the  lowest 
bid,  a  written  statement  shall  be  pre¬ 
paid  prior  to  any  award  and  retained 
by  the  grantee  explaining  why  each  low¬ 
er  bidder  was  deemed  nonresponsible  or 
not  responsive. 

(4)  State  or  local  laws,  ordinances, 
regulations  or  procedures  which  are  de¬ 
signed  or  which  operate  to  give  local  or 
in-State  bidders  preference  over  other 
bidders  shall  not  be  emploired  in  evaluat¬ 
ing  bids. 

§  35.938—5  Negotiation  of  rontrart 

auiendnienU  (change  orders). 

(a)  Grantee  responsibility.  Grantees 
are  responsible  for  negotiation  of  con¬ 
struction  contract  change  orders.  This 
function  may  be  performed  by  the 
grantee  directly  or,  if  authorized,  by  his 
engineer.  During  negotiations  with  the 
contractor  the  grantee  shall: 

(1)  Make  certain  that  the  contractor 
has  a  clear  understanding  of  the  scope 
and  extent  of  work  and  other  essential 
requirements; 

(2)  Assure  that  the  contractor  demon¬ 
strates  that  he  will  make  available  or 
wUl  obtain  the  necessary  personnel, 
equipment  and  materials  to  accomplish 
the  work  within  the  required  time;  and 

(3)  Assiire  a  fair  and  reasonable  price 
for  the  required  work. 

(b)  Changes  in  contract  price  or  time. 
The  contract  price  or  time  may  be 
changed  only  by  a  change  order.  When 
negotiations  are  required,  they  shall  be 
conducted  in  accordance  with  paragraph 

(c)  or  (d)  of  this  section,  as  appropriate. 
The  value  of  any  work  covoed  by  a 
change  order  or  of  any  claim  for  increase 
or  decrease  in  the  contract  price  shall 
be  determined  by  the  method  set  forth 
in  paragrai^  (b)(1)  through  (b)(3) 
of  this  section  which  is  most  advanta¬ 
geous  to  the  grantee. 

(1)  Unit  prices,  (i)  Original  bid  items. 
Unit  prices  previously  approved  are  ac- 
cQitable  for  pricing  changes  of  original 
bid  itons.  However,  when  changes  in 
quantities  exceed  15  percent  of  the  orig¬ 
inal  bid  quantity  and  the  total  dollar 
change  of  that  bid  item  is  significant,  the 
imit  price  shall  be  reviewed  by  the 
grantee  to  determine  if  a  new  unit  price 
should  be  negotiated. 

(ii)  New  items.  Unit  prices  of  new 
items  shall  be  negotiated. 

(2)  A  lump  sum  to  be  negotiated. 

(3)  Cost  reimbiusement — the  actual 
cost  for  labor,  direct  overhead.  mat«ials, 
supplies,  equipment,  and  other  services 
necessary  to  complete  the  work  plus  an 
amount  to  be  agreed  upon  to  cover  the 
cost  of  general  overhead  and  profit  to  be 
negotiated. 

(c)  For  each  change  order  not  in  ex¬ 
cess  of  $100,000  the  contractor  shall 
submit  siifficient  cost  and  pricing  data 
to  the  grantee  to  enable  the  grantee  to 
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determine  the  necessity  and  reasonable¬ 
ness  of  costs  and  amounts  proposed,  and 
the  allowability  and  eligibili^  of  costs 
proposed. 

(d)  For  each  change  order  in  excess 
of  $100,000,  the  contractor  shall  submit 
to  the  grantee  for  review  suflOcient  cost 
and  pricing  data  as  described  in  para¬ 
graphs  (d)  (1)  through  (d)  (6)  of  tl^ 
section  to  enable  the  grantee  to  ascertain 
the  necessity  and  reasonableness  of  costs 
and  amounts  proposed,  and  the  allow¬ 
ability  and  eligibility  of  costs  proposed. 

(1)  As  a  minimum,  proposed  change 
order  costs  shall  be  presented  in  sum¬ 
mary  format  prescribed  by  the  Admin¬ 
istrator  and  shall  be  supported  by  a  certi¬ 
fication  executed  by  the  contractor 
that  proposed  costs  refiect  complete, 
current  and  accmate  cost  and  pricing 
data  applicable  to  the  date  of  the  change 
order. 

(2)  In  addition  to  the  specific  ele¬ 
ments  of  cost,  the  estimated  amount  of 
profit  shall  be  set  forth  separately  in 
the  cost  summary  for  fixed  price  change 
orders  and  a  specific  total  dollar  amount 
of  profit  will  be  set  forth  separately  in 
the  cost  summary  for  cost  reimburse¬ 
ment  change  orders. 

(3)  More  detailed  cost  data  than  that 
required  by  the  summary  format  may 
be  required  by  the  grantee  to  substanti¬ 
ate  the  reasonableness  of  proposed 
change  order  costs.  Such  detailed  docu¬ 
mentation  is  normally  required  by  EPA 
only  when  the  contractor  is  \mable  to 
certify  that  proposed  change  order  costs 
are  complete,  current  and  accurate.  EPA, 
may,  on  a  selected  basis,  perform  a  de¬ 
tailed  cost  analysis  on  ar.y  change  order. 
Normally,  a  provisional  overhead  rate 
will  be  agreed  upon. 

(4)  Appropriate  consideration  should 
be  given  to  §  30.710  of  this  subchapter 
which  contains  general  cost  principles 
which  must  be  used  for  the  determina¬ 
tion  and  allowability  of  costs  under 
grants.  The  contractor’s  actual  costs,  di¬ 
rect  and  indirect,  allowable  for  Federal 
participation  shall  be  determined  in  ac¬ 
cordance  with  the  terms  and  conditions 
of  the  contract,  this  subpart  and  the  cost 
principles  included  in  41  CFR  1-15.2  and 
1-15.4.  Examples  of  costs  which  are  not 
allowable  imder  those  cost  principles  in¬ 
clude,  but  are  not  limited  to,  entertain¬ 
ment,  interest  on  borrowed  capital  and 
bad  debts. 

(5)  For  costs  under  cost  reimburse¬ 
ment  change  orders,  the  contractor  shall 
have  an  accounting  system  which  ac¬ 
counts  for  such  costs  in  accordance  with 
generally  accepted  accounting  prirciples. 
This  system  shall  provide  for  the  identi¬ 
fication,  accumulation  and  segregation 
of  allowable  and  unallowable  change  or¬ 
ders.  Allowable  change  order  costs  shall 
be  determined  in  accordance  with  para¬ 
graph  (d)(4)  of  this  section.  The  con¬ 
tractor  must  propose  and  accoimt  for 
such  costs  in  a  manner  consistent  with 
his  normal  accounting  procedures. 

(6)  Change  orders  awarded  on  the 
basis  of  review  of  a  cost  element  sum¬ 
mary  and  a  certification  of  complete, 
current  and  accurate  cost  and  pricing 


data  shall  be  subject  to  downward  re¬ 
negotiation  or  recoupment  of  fimds 
where  subsequent  audit  substantiates 
that  such  certification  was  not  based  on 
complete,  current  and  accurate  cost  and 
pricing  data  and  on  costs  allowable  under 
the  appropriate  FPR  cost  principles  (41 
CFR  1-15.2  and  1-15.4)  at  the  time  of 
change  order  execution. 

(e)  EPA  review.  In  addition  to  the  re¬ 
quirements  of  §§  35.935-10  (Copies  of 
contract  dociunents)  and  35.935-11 
(Project  changes) ,  the  grantee  shall  sub¬ 
mit,  prior  to  the  execution  of  any  change 
order  in  excess  of  $100,000,  to  the  EPA 
Project  OflBcer  for  review: 

(1)  The  cost  and  pricing  data  sub¬ 
mitted  by  the  contractor. 

(2)  A  certification  of  review  and  ac¬ 
ceptance  of  the  contractor’s  cost  or  price, 
and 

(3)  ■  A  copy  of  the  proposed  change 
order. 

(f)  Profit.  The  objective  of  negotia¬ 
tions  shall  be  the  exercise  of  sound  busi¬ 
ness  judgment  and  good  administrative 
practice  including  the  determination  of 
a  fair  and  reasonable  profit  based  on  the 
contractor’s  assiunption  of  risk  and  in¬ 
put  to  total  performance  and  not  merely 
the  application  of  a  predetermined  per¬ 
centage  factor.  For  the  purpose  of  ne¬ 
gotiated  change  orders  to  construction 
contracts  under  EPA  grants,  profit  is  de¬ 
fined  as  the  net  proceeds  obtained  by 
deducting  all  sillowable  costs  (direct  and 
indirect)  from  the  price.  The  estimate  of 
profit  should  be  reviewed  by  the  grantee 
as  are  all  other  elements  of  price. 

(g)  Related  work.  Related  work  shall 
not  be  split  into  two  amendments  or 
change  orders  merely  to  keep  it  under 
$100,000  and  thereby  avoid  the  require¬ 
ments  of  paragraph  (d)  of  this  section. 
For  change  orders  which  Include  both 
additive  and  deductive  items : 

(1)  If  any  single  item  (additive  or 
deductive)  exceeds  $100,000.  the  require¬ 
ments  of  paragraph  (d)  of  this  section 
shall  be  applicable. 

(2)  If  no  single  additive  or  deductive 
item  has  a  value  of  $100,000.  but  the 
total  price  of  the  change  order  is  over 
$100,000,  the  requirements  of  paragraph 
(d)  of  this  section  shall  be  applicable. 

(3)  If  the  total  of  additive  items  of 
work  in  the  change  order  exceeds  $100,- 
000,  or  the  total  of  deductive  items  of 
work  in  the  change  order  exceeds  $100,- 
000,  and  the  net  price  of  the  change 
order  is  less  than  $100,000,  the  require¬ 
ments  of  paragraph  (d)  of  this  section 
shall  apply. 

§  35.938—6  Progress  payments  to  con¬ 
tractors.  * 

(a)  Policy.  It  is  EPA  policy  that,  ex¬ 
cept  as  may  be  otherwise  provided  by 
State  law.  prompt  progress  payments 
should  be  made  by  grantees  to  prime  con¬ 
tractors  and  by  prime  contractors  to  sub¬ 
contractors  and  suppliers  for  eligible 
construction,  material,  and  equipment 
costs,  including  those  of  undelivered 
specifically  manufactiured  equipment,  in¬ 
curred  under  a  contract  under  an  EPA 
construction  grant. 


(b)  Conditions  of  progress  payments. 
For  piuTK)ses  of  this  section,  progress 
payments  are  defined  as  follows: 

(1)  Pa3rments  for  work  in  place. 

(2)  Payments  for  materials  or  equip¬ 
ment  which  have  been  delivered  to  the 
construction  site,  or  which  are  stockpiled 
in  the  vicinity  of  the  construction  site,  in 
accordance  with  the  terms  of  the  con¬ 
tract,  when  conditional  or  final  accept¬ 
ance  is  made  by  or  for  the  grantee.  It  is 
the  grantee’s  responsibility  to  assure  that 
items  for  which  progress  payments  have 
been  made  are  adequately  insured  and 
are  protected  through  appropriate  secu¬ 
rity  measures.  (Dosts  of  such  insmance 
and  security  are  allowable  costs  in  ac¬ 
cordance  with  S  35.940. 

(3)  Pasmients  for  vmdelivered  specifi¬ 
cally  manufactured  items  or  equipment 
(excluding  off-the-shelf  or  catalog 
items) .  as  work  thereon  progresses.  Such 
payments  must  be  made  if  provisions 
therefor  are  included  in  the  bid  and  con¬ 
tract  documents.  Such  provisions  may  be 
included  at  the  option  of  the  grantee  only 
when  all  of  the  following  conditions 
exist: 

(i)  The  equipment  is  so  designated  in 
the  project  specifications; 

(ii)  *1716  equipment  to  be  specifically 
manufactured  for  the  project  could  not 
be  readily  utilized  on  nor  diverted  to  an¬ 
other  job;  and 

(iii)  A  fabrication  period  of  more 
than  six  months  is  anticipated. 

(c)  Protection  of  progress  payments 
made  for  specifically  manufactured 
equipment.  'The  grantee  will  assure  pro¬ 
tection  of  the  Federal  interest  in  progress 
payments  made  for  items  or  equipment 
referred  to  in  paragraph  (b)  (3)  of  this 
section.  This  protection  must  be  in  a 
manner  or  form  acceptable  to  the 
grantee  and  must  take  the  form  of  (1) 
recordation  under  the  Uniform  Com¬ 
mercial  Code  adequate  to  protect  the  in¬ 
terest  of  the  grantee  and  the  govern¬ 
ment,  or  (2)  securities  negotiable  with¬ 
out  recoiuae,  condition  or  restrictions,  a 
progress  payment  bond  or  an  irrevocable 
letter  of  credit  provided  to  the  grantee 
through  the  prime  contractor  by  the  sub¬ 
contractor  or  supplier. 

(d)  Limitations  on  progress  payments 
for  specifically  manufactured  equip¬ 
ment.  (1)  Progress  payments  made  for 
specifically  manufactured  equipment  or 
items  shall  be  limited  to  the  following: 

(1)  A  first  payment  upon  submission 
by  the  prime  contractor  of  shop  drawings 
for  the  equipment  or  items  in  an  amount 
not  exceeding  fifteen  percent  of  the  con¬ 
tract  or  item  price  plus  appropriate  and 
allowable  higher- tier  costs; 

(ii)  And,  subsequent  to  the  grantee’s 
release  or  approval  for  manufacture,  ad¬ 
ditional  payments  not  more  frequently 
than  monthly  thereafter  up  to  seventy- 
five  percent  of  the  contract  or  item  price 
plus  appropriate  and  allowable  higher- 
tier  costs;  Provided.  That  payment  may 
also  be  made  in  accordance  with  the  con¬ 
tract  and  grant  terms  and  conditions  for 
ancillary  on-site  work  prior  to  delivery 
of  the  specifically  manufactured  equip¬ 
ment  or  items. 
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(2)  In  no  case  may  progress  payments 
for  imd^vered  equipment  or  items  pm- 
suant  to  paragraph  (d)  (1)  (1)  or  (ii)  of 
this  section  be  made  in  an  amount 
greater  than  seventy-five  percent  of  the 
cumulative  inciured  costs  allocable  to 
contract  p)erf ormance  with  respect  to  the 
equipment  or  items.  Submission  of  a  re¬ 
quest  for  any  such  progress  payments 
must  be  accompanied  by  a  certification 
furnished  by  the  fabricator  of  the  equip¬ 
ment  or  item  that  the  amoimt  of  progress 
payment  claimed  constitutes  not  more 
than  seventy-five  percent  of  cumulative 
incurred  costs  allocable  to  contract  per¬ 
formance,  and  in  addition,  in  the  case  of 
the  first  progress  payment  request,  a  cer¬ 
tification  that  the  amount  claimed  does 
not  exceed  15  percent  of  the  contract  or 
item  price  quoted  by  the  fabricator. 

(3)  As  used  in  this  section,  the  term 
“costs  allocable  to  contract  performance” 
with  respect  to  vmdelivered  equipment  or 
items  includes  all  expenses  of  contract 
performance  which  are  reasonable,  al¬ 
locable  to  the  contract,  consistent  with 
sound  and  generally  accepted  account¬ 
ing  principles  and  practices  consistently 
applied,  and  which  are  not  excluded  by 
the  contract. 

(e)  Enforcement.  A  subcontractor  or 
supplier  which  is  determined  by  the  Re¬ 
gional  Administrator  to  have  frustrated 
the  intent  of  the  provisions  regarding 
progress  payments  for  major  equipment 
or  specifically  manufactured  equipment 
through  intentional  forfeiture  of  its  bond 
or  failure  to  deliver  the  equipment  may 
be  determined  nonresponsible  and  in¬ 
eligible  for  further  woric  under  EPA 
grants. 

(f)  Contract  provisions.  Where  appli¬ 
cable,  appropriate  provisions  regarding 
progress  pa3mients  must  be  included  in 
each  contract  and  subcontract.  Grantees 
must  use  clauses  acceptable  to  the  EPA 
Regional  Administrator. 

(g)  Implementation.  The  foregoing 
progress  pasmients  policy  should  be  im¬ 
plemented  in  invitations  for  bids  under 
Step  3  grants.  If  provision  for  progress 
payments  is  made  subsequent  to  contract 
award,  it  must  be  for  consideration  which 
the  grantee  deems  adequate. 

§  35.938—7  Retention  from  progress  pay¬ 
ments. 

(a)  The  grantee  may  retain  a  portion 
of  the  amount  otherwise  due  the  contrac¬ 
tor.  Except  as  provided  in  paragraph  (a) 

(4)  of  this  section,  the  amount  retained 
by  the  grantee  shall  be  limited  to  the 
following; 

(1)  Withholding  of  not  more  than  10 
percent  of  the  payment  claimed  until 
work  is  50  percent  complete; 

(2)  When  woik  is  50  percent  complete, 
reduction  of  the  withholding  to  5  percent 
of  the  dollar  value  of  all  work  satisfac¬ 
torily  completed  to  date;  Provided,  That 
the  contractor  is  making  satisfactory 
progress  and  there  is  no  specific  cause  for 


(4)  The  grantee  may  reinstate  up  to 
10  percent  withholding  if  the  grantee 
determines,  at  its  discretion,  that  the 
contractor  is  not  making  satisfactory 
progress  or  there  is  other  specific  cause 
for  such  withholding. 

(5)  The  grantee  may  accept  securities 
negotiable  without  recourse,  condition  or 
restrictions,  a  release  of  retainage  bond, 
or  an  irrev<x;able  letter  of  credit  provided 
by  the  contractor  in  lieu  of  all  or  part 
of  the  cash  retainage. 

(b)  The  foregoing  retention  policy 
shall  be  implemented  with  respect  to 
all  Step  3  projects  for  which  plans  and 
spe(;ifications  are  approved  after  March 
1,  1976.  Appropriate  provision  to  assure 
compliance  with  this  policy  must  be  in¬ 
cluded  in  the  bid  documents  for  such 
projects  initially  or  by  addendum  prior 
to  the  bid  submission  date,  and  as  a  spe¬ 
cial  condition  in  the  grant  agreement  or 
in  a  grant  amendment.  For  all  previous 
active  projects,  the  foregoing  policy  may 
be  implemented  by  the  grantee  through 
contract  amendment  upon  written  re¬ 
quest  to  the  grantee  by  the  contractor 
upon  consideration  which  the  grantee 
deems  adequate. 

(c)  Pursxiant  to  §  30.620-3  (Interest 
earned  on  grant  fvmds)  of  this  subchap¬ 
ter.  a  grantee  who  delas^  disbursement 
of  grant  funds  will  be  required  to  credit 
to  the  United  States  all  interest  earned 
on  those  funds. 

§  35.938-8  Required  construction  con¬ 
tract  provisions. 

(a)  Each  construction  contract  must 
include  the  “(General  Conditions”  of  the 
“Contract  Documents  for  Construction 
of  Federally  Assisted  Water  and  Sewer 
Projects,"  as  revised. 

(b)  In  addition,  each  construction  con¬ 
tract  must  include  the  “Supplemental 
General  Conditions”  set  forth  in  Appen¬ 
dix  C-2  to  this  subpart. 

§  35.938—9  Subcontracts  under  construe- 
ti<m  contracts. 

(a)  The  award  or  execution  of  subcon¬ 
tracts  by  a  prime  contractor  imder  a 
construction  contract  awarded  to  the 
prime  contractor  by  the  grantee,  and  the 
procurement  and  negotiation  procedures 
used  by  prime  contractors  in  awarding 
or  executing  subcontracts  are  not  re¬ 
quired  to  comply  with  any  of  the  provi¬ 
sions,  selection  procedmes,  policies  or 
principles  set  forth  in  §  35.936  or  S  35.938 
except  those  specifically  stated  in  this 
section.  In  addition,  the  bid  protest  pro¬ 
cedures  of  S  35.939  are  not  available  to 
parties  executing  subcontracts  with 
prime  contractors  except  as  specifically 
provided  in  that  section. 

(b)  The  award  or  execution  of  sub¬ 
contracts  by  a  prime  contractor  under 
a  formally  advertised,  competitively  bid. 
fixed  price  construction  contract  awarded 
to  the  prime  contractor  by  the  grantee, 
and  the  procurement  and  negotiation 


(2)  Section  35.936-7,  Small  or  minority 
business; 

(3)  Section  35.936-15  (b),  (prohibition 
against  listed  violating  facilities) ;  and 

(4)  Section  35.936-17,  Fraud  and 
other  unlawful  or  corrupt  practices. 

(c)  The  award  of  subcontracts  under 
construction  contracts  not  described 
above  in  paragraph  (b)  of  this  section 
and  the  procurement  and  negotiation 
procedures  of  prime  contractors  on  con¬ 
tracts  not  meeting  that  description  must 
comply  with  paragraphs  (b)(1)  through 
(b)  (4)  of  this  section  as  well  as  the  prin¬ 
ciples  of  §  35.938-5. 

§  35.939  Protest#. 

(a)  General.  A  protest  based  upon  an 
alleged  violation  of  the  procurement  re¬ 
quirements  of  §§  35.936  through  35.938- 
9  may  be  filed  against  a  grantee’s  pro- 
cmement  action  by  a  party  with  an  ad¬ 
versely  affected  direct  financial  inter¬ 
est.  Any  such  protest  must  be  received 
by  the  grantee  within  the  time  period  set 
forth  in  paragraph  (b)(1)  of  this  sec¬ 
tion.  The  grantee  is  responsible  for  res¬ 
olution  of  the  protest  prior  to  the  taking 
of  the  protested  action,  in  accordance 
with  paragraph  (d)  of  this  section,  ex¬ 
cept  as  otherwise  provided  by  para¬ 
graphs  (j)  and  (k)  of  this  section.  The 
Regional  Administrator  wlU  review 
grantee  protest  determinations  in  ac¬ 
cordance  with  paragraph  (e)  of  this  sec¬ 
tion,  if  a  timely  request  for  such  review 
is  filed  pursuant  to  paragraph  (b)  (2)  of 
this  section.  In  the  case  of  protests  which 
he  determines  are  frivolous  or  without 
merit,  the  Regional  Administrator  may 
take  such  actions  as  are  described  in 
paragraphs  (i)  (2)  and  (k)  of  this  sec¬ 
tion. 

(b)  Time  limitations.  (1)  A  protest 
pmsuant  to  paragraph  (d)  of  this  sec¬ 
tion  should  be  made  as  early  as  possible 
dining  the  procurement  process  (for  ex¬ 
ample,  immediately  after  issuance  of  a 
solicitation  for  bids)  to  avoid  disruption 
of  or  imnecessary  delay  to  the  procure¬ 
ment  process.  A  protest  authorized  by 
paragraph  (d)  of  this  section  must  be 
received  by  the  grantee  within  one  week 
after  the  basis  for  the  protest  is  known 
or  should  have  been  known,  whichever 
is  earlier  (generally,  in  the  case  of  for¬ 
mally  advertised  procurement,  within 
one  week  after  bid  opening,  if  the  basis 
for  the  protest  is,  or  should  have  been, 
then  known) . 

(2)  A  protest  appeal  authorized  by 
paragraph  (e)  of  this  section  must  be 
received  by  the  Regional  Administrator 
within  one  week  after  the  complainant 
has  received  the  grantee’s  determina¬ 
tion. 

(3)  If  a  protest  is  mailed,  the  com¬ 
plaining  party  bears  the  risk  of  non¬ 
delivery  within  the  required  time  period. 
It  is  suggested  that  all  documents  trans¬ 
mitted  pursuant  to  this  section  be 
mailed  by  certified  mail  (return  receipt 


greater  withholding; 

(3)  When  the  work  is  substantially 
complete  (operational  or  beneficial  oc¬ 
cupancy)  ,  the  withheld  amount  shall  be 
fu^er  reduced  below  5  percent  to  only 
that  amount  necessary  to  assvue  corn- 


procedures  used  by  such  prime  contrac¬ 
tors  in  awarding  or  executing  such  sub¬ 
contracts  mvist  comply  with  the  foUow- 


(1)  Section  35.936-2(1^),  (State  and 


requested)  or  otherwise  delivered  in  a 
manner  which  will  objectively  establish 
the  date  of  receipt.  Initiation  of  protest 
actions  pursuant  to  paragraphs  (d)  or 
(e)  of  this  section  may  be  made  by  brief 
t^egraphlc  notice  accompanied  by 


pletion. 


local  law) ; 


simultaneous  mailing  or  other  delivery 
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of  a  more  detailed  statement  of  the  basis 
for  the  protest.  Telephonic  protests  will 
not  be  considered. 

(c)  Other  initial  requirements.  (1) 
The  initial  protest  dociiment  must  briefly 
state  the  basis  for  the  protest,  and  should 

(i)  refer  to  the  specific  section(s)  of  this 
subpart  which  allegedly  prohibit  the  pro¬ 
curement  action,  (ii)  specifically  request 

-a  determination  pursuant  to  this  sec¬ 
tion,  (iii)  identify  the  specific  procure¬ 
ment  document(sl  or  portion(s)  thereof 
in  issue,  and  (iv)  include  the  name,  tele¬ 
phone  number,  and  address  of  the  iier- 
son  representing  the  protesting  party. 

(2)  The  party  filing  the  protest  must 
concurrently  transmit  a  copy  of  the  ini¬ 
tial  protest  document  and  any  attached 
documentation  to  all  other  parties  with 
a  direct  financial  interest  which  may  be 
adversely  affected  by  the  determination 
of  the  protest  (generally,  all  bidders  or 
proposers  who  appear  to  have  a  substan¬ 
tial  and  reasonable  prospect  of  receiving 
an  award  if  the  protest  is  denied  or 
sustained)  and  to  the  appropriate  EPA 
Regional  Administrator. 

(d)  Grantee  determinaiion.  (1)  The 
grantee  is  respoosiUe  for  the  initial  reso¬ 
lution  of  protests  based  upon  alleged 
violations  of  the  procuroaent  require¬ 
ments  of  this  subpart. 

(2)  Upon  receipt  of  a  timely  written 
protest  the  grantee  must: 

(i)  Afford  the  complaining  party  and 
Interested  parties  an  opportunity  to  pre¬ 
sent  arguments  in  support  of  their  views 
in  writing  at  a  conference  or  other 
suitable  meeting  (such  as  a  city  council 
meeting) ; 

(ii)  Inform  the  complainant  and 
other  interested  parties  of  the  procedmes 
which  the  grant^  will  observe  for  reso¬ 
lution  of  the  protest; 

(iii)  Obtain  an  appropriate  extension 
of  the  period  for  acceptai^  of  the  bid 
and  bond(s)  of  each  interested  party, 
where  applicable:  failure  to  agree  to  a 
suitable  extension  of  such  bid  and  bid 
bond(s)  by  the  party  which  initiated 
the  protest  shall  be  cause  for  summary 
dismissal  of  the  protest  by  the  grantee 
or  the  Regional  Administrator;  and 

(iv)  Promptly  deliver  (preferably  by 
certified  ma^  return  receipt  requested, 
or  by  personal  delivery)  its  written  de¬ 
termination  of  the  protest  to  the  com¬ 
plaining  party  and  to  each  other  par¬ 
ticipating  party. 

(3)  The  grantee’s  determination  must 
be  accompanied  by  a  legal  opinion  ad¬ 
dressing  issues  arising  imder  state,  ter¬ 
ritorial,  or  local  law  (if  any) ,  and  where 
Step  3  construction  is  involved,  by  an 
engineering  report,  if  appropriate. 

(4)  The  grantee  should  seek  to  resolve 
any  such  protest  as  promptly  as  possi¬ 
ble — generally  within  three  weeks  after 
receipt  of  a  protest,  \inless  extenuating 
circumstances  require  a  longer  p>eriod  of 
time  for  proper  resolution  of  the  protest. 

(e)  Regional  Administrator  review.  (1) 
A  party  with  a  direct  financial  interest 
adversely  affected  by  a  grantee  determi¬ 
nation  made  pursuant  to  paragraph  (d) 
of  this  section  with  respect  to  a  procure¬ 
ment  requlremait  of  this  subpart  may 
submit  a  written  request  to  the  Regional 


Administrator  for  his  review  of  such  de¬ 
termination.  Any  such  request  must  te 
in  writing,  must  adequately  state  the 
basis  for  the  protest  (including  refer¬ 
ence  to  the  specific  section  (s)  of  this 
subpart  alleged  to  prohibit  the  procure¬ 
ment  action) ,  and  must  be  received  by 
the  Regional  Administrator  within  one 
week  after  the  complaining  party  has 
received  the  grantee’s  determination  of 
the  protest.  A  copy  of  the  grantee’s  de¬ 
termination  and  other  documentation  in 
support  of  the  request  for  review  shall 
be  transmitted  with  the  request. 

(2)  The  Regional  Coxinsel  or  his  dele- 
gee  will  afford  both  the  grantee  and  the 
complaining  party,  as  well  as  any  other 
party  with  a  financial  Interest  which 
may  be  adversely  affected  by  determina¬ 
tion  of  the  protest,  an  opportunity  to 
present  argtiments  in  support  of  their 
views  in  writing  or  at  a  conference  at  a 
time  and  place  convenient  to  the  parties 
as  determined  by  the  Regional  Counsel 
or  his  delegee,  and  he  shall  thereafter 
promptly  submit  in  writing  his  report 
and  recommendations  concerning  the 
protest  to  the  Regional  Administrator. 

(3)  Any  such  conference  should  be 
held  within  not  more  than  ten  days  after 
receipt  of  the  request  for  revtew  and  the 
report  ^ould  be  transmitted  to  the  Re¬ 
gional  Administrator  within  ten  days 
after  the  date  set  for  receipt  of  the  par¬ 
ticipants’  written  materials  or  for  the 
conference.  The  Regional  Administrator 
should  transmit  his  determination  of  the 
protest  with  an  adequate  explanation 
thereof  to  the  grantee  and  simultane¬ 
ously  to  each  participating  party  within 
one  week  after  receipt  of  the  report  and 
reconunendations.  His  determination 
shall  constitute  final  agency  action,  from 
which  there  shall  be  no  further  admin¬ 
istrative  appeal.  The.  Regional  Counsel 
may  extend  these  time  limitations,  where 
appropriate. 

(f)  Procedures.  (1)  Where  resolution 
of  an  issue  properly  raised  with  respect 
to  a  procurement  requirement  Of  this 
subpart  requires  prior  or  collateral  reso¬ 
lution  of  a  legal  issue  arising  under  State 
or  local  law,  and  such  law  is  not  clearly 
established  in  published  legal  decisions  of 
the  State  or  other  relevant  jurisdiction, 
the  grantee  or  Regional  Administrator 
may  rely  upon: 

(1)  An  opinion  of  the  grantee’s  legal 
counsel  adequately  addressing  the  issue, 

(ii)  The  established  or  consistent 
practice  of  the  grantee,  to  the  extent 
appropriate,  or 

(iii)  The  law  of  other  States  or  local 
jurisdictions  as  established  in  published 
legal  decisions,  or 

(iv)  If  none  of  the  foregoing  ade¬ 
quately  resolve  the  issue,  published  deci¬ 
sions  of  the  Comptroller  General  of  the 
United  States  (U.S.  General  Accounting 
Office)  or  of  the  Federal  comts  address¬ 
ing  Federal  requirements  comparable  to 
procurement  requirements  of  this  sub¬ 
part. 

(2)  For  the  determinatton  of  Fedaral 
issues  presented  by  the  protest,  the  Re¬ 
gional  Administrator  may  rely  upon: 

(i)  Determijiations  of  other  protests 
decided  under  this  section,  unless  such 
protests  have  been  reversed,  and 


(11)  Published  decisions  of  the  Comp¬ 
troller  General  of  the  United  States  or 
of  the  Federal  courts  addressing  Federal 
requirements  comparable  to  procure¬ 
ment  requirements  of  this  subpart. 

(3)  The  Regional  Counsel  may  estab¬ 
lish  additional  procedural  requirements 
or  deadlines  for  the  submission  of  ma¬ 
terials  by  parties  or  for  the  accomplish¬ 
ment  of  other  procedures.  Where  time 
limitations  are  established  by  this  section 
or  by  the  Regional  Covmsel,  participants 
must  seek  to  accomplish  die  required 
action  as  promptly  as  possible  in  the  in¬ 
terest  of  expediting  the  procurement 
action. 

(4)  A  party  who  submits  a  document 
subsequent  to  initiation  of  a  protest  pro¬ 
ceeding  pursuant  to  paragraph  (d)  or 
(e)  of  this  section  must  simiiltaneously 
furnish  each  other  party  with  a  copy 
of  such  document. 

(5)  The  procedures  established  by  this 
section  are  not  intended  to  preclude  in¬ 
formal  resolutiem  or  volimtary  with¬ 
drawal  of  protests.  A  complainant  may 
withdraw  its  sqipeal  at  any  time,  and  the 
protest  proee^ling  shall  thereupcai  be 
terminated. 

(6)  ’The  Regional  Administrator  may 
utiliae  appropriate  provlsione  of  this  sec¬ 
tion  in  the  discharge  of  his  reeponslbillty 
to  review  grantee  procurement  methods 
imder  §  35.935-2(a) . 

(g)  Burden  of  proof.  (1)  In  proceed¬ 
ings  pursuant  to  paragraphs  (d)  and  (e) 
of  this  section,  if  the  grantee  proposes  to 
award  a  formally  advertised,  competi¬ 
tively  bid,  fixed  price  contract  to  a  party 
who  has  submitted  the  apparent  lowest 
price,  the  party  initiating  the  protest 
will  bear  the  burden  of  proof  in  the 
protest  proceedings. 

(2)  In  the  proceedings  pursuant  to 
paragraph  (e)  of  this  section, 

(i)  If  the  grantee  proposes  to  award  a 
formally  advertised,  competitively  bid, 
fixed-price  contract  to  a  bidder  other 
than  the  bidder  which  submitted  the 
apparent  lowest  price,  the  grantee  will 
be^  the  burden  of  proving  that  its  deter¬ 
mination  concerning  responsiveness  is  in 
accordance  with  this  sito^apter;  and 

(U)  If  the  basis  for  the  grantee’s  de¬ 
termination  is  a  finding  of  nonresponsi¬ 
bility,  the  grantee  must  establish  and 
substantiate  the  basis  for  its  determina¬ 
tion  and  must  adequately  establish  that 
such  determination  has  been  made  in 
good  faith. 

(h)  Deferral  of  procurement  action. 
Upon  receipt  of  a  protest  pursuant  to 
paragraph  (d)  of  this  section,  the 
grsintee  must  defer  the  protested  pro¬ 
curement  action  (for  example,  defer  the 
contract  award  or  issuance  notice 
to  proceed  imder  a  contract)  imtil 
ten  days  after  delivery  of  its  deter¬ 
mination  to  the  particltMiting  parties. 
Whmre  the  Regional  Administrator  has 
received  a  written  protest  pursuant 
to  paragraph  (e)  of  this  section,  he 
must  notify  the  grantee  promptly  to 
defer  its  protested  procurement  action 
until  notified  of  the  formal  or  informal 
resolution  of  the  protest.  If  a  determina¬ 
tion  is  made  by  either  the  grantee  or  the 
Regional  Administrator  which  is  favor- 
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able  to  the  complainant,  the  grantee’s 
procurement  action  (for  example,  con¬ 
tract  award)  must  be  taken  in  accord¬ 
ance  with  such  determination. 

(1)  Enforcement.-  (1)  Noncompilance 
with  the  procurement  provisions  of  this 
subchapter  by  the  grantee  shall  be  cause 
for  enforcement  action  in  accordance 
with  one  or  more  of  the  provisions  of 
§  35.965. 

(2)  If  the  Regional  Administrator  de¬ 
termines  that  a  protest  prosecuted  pur¬ 
suant  to  this  section  Is  frivolous,  he  may 
determine  the  party  which  prosecuted 
such  protest  to  be  nonresponsible  and 
ineligible  for  future  contract  award  (see 
also  paragraph  (k)  of  this  section) . 

(J)  Limitation.  A  protest  may  not  be 
filed  pursuant  to  this  section  with  respect 
to  the  following: 

(1)  Issues  not  arising  imder  the  pro¬ 
curement  provisions  of  this  subchapter; 

(2)  Issues  relating  to  the  selection  of 
a  consulting  engineer:  Provided.  That  a 
protest  may  be  filed  only  with  respect 
to  the  mandatory  procedural  require¬ 
ments  of  §§  35.937  through  35.937-9; 

(3)  Issues  primarily  determined  by 
State  or  local  law  or  ordinances; 

(4)  Provisions  of  Federal  regulations 
applicable  to  direct  Federal  contracts, 
unless  such  provisions  a-e  explicitly  re¬ 
ferred  to  or  incorporated  in  this  subpart; 

(5)  Basic  project  design  determina¬ 
tions  (for  example,  the  selection  of  in¬ 
cineration  versus  other  methods  of  dis¬ 
posal  of  sludge) ;  or 

(6)  Award  of  subcontracts  or  Issuance 
of  purchase  orders  under  a  formally  ad¬ 
vertised,  competitively  bid,  lump-siun 
construction  contract:  Provided.  That 
protest  may  be  made  with  respect  to 
alleged  violation  of  the  following: 

(i)  Nonrestrictive  specifications  (see 
§  35.936-13(a)) :  or 

(ii)  Provisions  of  this  subpart  applica¬ 
ble  to  the  procurement  procedures,  ne¬ 
gotiation  or  award  of  subcontracts  or 
issuance  of  purchase  orders  pursuant  to 
§  35.937-12  (Subcontracts  imder  sub¬ 
agreements  for  architectual  or  engineer¬ 
ing  services)  or  §  35.938-9  (Subcontracts 
under  construction  contracts) . 

(k)  Summary  disposition.  The  Re¬ 
gional  Administrator  may  summarily 
dismiss  a  protest,  without  proceedings 
under  paragraphs  (d)  or  (e)  of  this  sec¬ 
tion,  if  he  determines  that  the  protest  is 
frivolous  or  without  merit — for  example, 
that  the  protested  action  of  the  grantee 
primarily  involves  issues  of  state  or  l(x:al 
law.  Any  such  determination  shall  refer 
briefiy  to  the  facts  substantiating  the 
basis  for  the  determination. 

§  35.965  Enforcement. 

Noncompliance  with  the  provisions  of 
this  subpart  shall  be  cause  for  any  one 
or  more  of  the  following  sanctions,  as 
determined  appropriate  by  the  Regional 
Administrator: 

(a)  The  grant  may  be  terminated  or 
annulled  pursuant  to  §  30  J20  of  this  sub¬ 
chapter; 

(b)  Project  costs  directly  related  to 
the  noncompliance  may  be  disallowed; 

(c)  Payment  otherwise  due  to  the 
grantee  of  up  to  ten  percent  (10%)  may 


be  withheld  (see  §  30.615-3  of  this  sub¬ 
chapter)  ; 

(d)  Project  work  may  be  suspended 
pursuant  to  §  30.915  of  this  subchapter; 

(e)  A  noncomplying  grantee  may  be 
foimd  nonresponsible  or  ineligible  for 
futiu^  Federal  assistance  or  a  noncom¬ 
plying  ccmtractor  may  be  found  nonre¬ 
sponsible  or  ineligible  for  approval  for 
futmre  contract  award  under  EPA  grants; 

(f)  An  injunction  may  be  entered  or 
other  equitable  relief  afforded  by  a  court 
of  appropriate  Jiulsdiction; 

(g)  Such  other  administrative  or  Ju¬ 
dicial  action  may  be  instituted  as  may 
be  legally  available  and  appropriate. 

Appendix  C-1 — ^Required  Provisions — 

CoNSULTiNO  Engineering  Agreements 

[Reserved] 

Appendix  C-2 — Required  Provisions — 
Construction  Contracts  [Reserved] 

Appendix  D — EPA  Transition  Policy — 

Existing  Consulting  Engineering 

Agreements 

A.  ACCESS  TO  RECORDS — AUDIT 

1.  Access  clause.  After  June  30, 1975,  a  con¬ 
struction  grant  for  Steps  1,  2  or  3  wlU  not  be 
awarded  nor  will  Initiation  of  Step  1  work 
be  approved  pursuant  to  40  CFR  35.917(e) 
or  35.925-18(a)  (3),  unless  an  acceptable  rec¬ 
ords  and  access  clause  Is  Included  In  the 
consulting  engineering  subagreement.  The 
clause  contained  in  Appendix  C-1  shaU  be 
used  after  March  1, 1976.  The  clause  required 
by  former  PO-53  or  approved  as  an  alternate 
thereto  may  be  utilized  for  aU  contracts 
under  grants  awarded  prior  to  March  1,  1976. 

2.  EPA  exercise  of  right  of  access  to  records. 
Under  applicable  statutory  and  regulatory 
provisions.  EPA  has  a  broad  right  of  access 
to  grantees’  consulting  engineers’  records 
pertinent  to  performance  of  EPA  project 
work.  The  extent  to  which  EPA  will  exercise 
this  right  of  access  wUl  depend  upon  the 
nature  of  the  records  and  upon  the  type  of 
agreement. 

a.  For  the  purpose  of  determining  where 
EPA  shall  exercise  its  right  of  access,  engi¬ 
neers’  project -related  records  have  been  di¬ 
vided  Into  three  categories: 

(1)  Category  A.  Records  pertaining  directly 
to  the  professional,  technical  and  other  serv¬ 
ices  performed,  excluding  any  type  of  finan¬ 
cial  records  of  the  consulting  engineer. 

(2)  Category  B.  Financial  records  of  the 
consulting  engineer  pertaining  to  the  direct 
costs  of  professional,  technical  and  other 
services  performed,  excluding  financial  rec¬ 
ords  pertaining  to  profit  and  overhead  or 
other  indirect  costs. 

(3)  Category  C.  Financial  records  of  the 
consulting  engineer  excluded  from  Cate¬ 
gory  B. 

b.  In  all  cases,  EPA  will  exercise  Its  right 
of  access  to  Category  A  records.  Also,  where 
there  is  an  indication  that  fraud,  gross  abuse, 
or  corrupt  practices  may  be  involved,  EPA 
will  exercise  its  right  of  access  to  records  in 
all  categories.  Otherwise,  access  to  consult¬ 
ing  engineers’  financial  records  (Categories 
B  and  C)  will  depend  principally  upon  the 
method  (s)  of  compensation  stipulated  In 
the  agreement: 

(1)  Agreements  based  upon  a  percentage 
of  construction  cost.  Category  B  and  C  rec¬ 
ords  will  not  be  audited.  However,  terms  of 
the  agreement  Including  the  total  amount 
of  compensation  will  be  evaluated  for  fair¬ 
ness  and  reasonableness  and  consistency 
with  historical  and  advisory  guidelines  in 
general  use  and  acceptable  locally  such  as 
ASCE  Manual  45  or  other  analyses  or  data 
relied  upon  or  utilized  by  the  contracting 


parties  In  negotiation  of  the  agreement.  Such 
evaluation  shall  also  consider  comparable 
contracts  for  which  EPA  grants  have  been 
awarded. 

(2)  Agreements  based  upon  salary  cost 
times  a  multiplier  including  profit.  Category 
B  records  will  be  audited.  Category  C  records 
will  not  be  audited.  However,  terms  of  the 
agreement.  Including  the  total  amount  of 
compensation  and  the  multiplier,  will  be 
evaluated  for  fairness  and  reasonableness  and 
consistency  with  historical  and  advisory 
guidelines  In  general  use  and  acceptable 
locally  such  as  ASCE  Manual  45  or  other  an- 
al]rses  or  data  relied  upon  at  utilized  by  the 
contracting  parties  in  negotiation  of  the 
agreement.  Such  evaluation  shall  also  con¬ 
sider  comparable  contracts  for  which  EPA 
grants  have  been  awarded.  Items  of  overhead 
cm:  other  Indirect  costs  will  only  be  audited  to 
the  extent  necessary  to  assure  that  types 
ot  costs  found  both  In  overhead  and  reim¬ 
bursable  direct  costs.  If  any.  are  prc^rly 
charged. 

(3)  Per  diem  agreements.  Category  B  rec¬ 
ord  will  be  audited.  CategcMy  C  records  will 
not  be  audited.  Audit  will  be  performed  to 
the  extent  necessary  to  determine  that  hours 
claimed  and  classes  of  personnel  used  were 
properly  supported.  The  per  diem  rates  will 
be  evaluated  In  accordance  with  appropriate 
portions  of  paragraphs  A.2.b.(l)  and  (2)  of 
this  appendix. 

(4)  Cost  plus  a  fixed  fee  (profit) .  All  direct 
costs  and  overhead  and  other  indirect  costs 
claimed  will  be  audited  to  determine  that 
they  are  reasonable,  allowable,  and  properly 
supported  by  the  consulting  engineer’s  rec¬ 
ords.  The  amount  of  fixed  fee  will  not  bo 
questioned  unless  the  total  compensation  ap¬ 
pears  unreasonable  when  evaluated  In  ac¬ 
cordance  with  paragraphs  Aj2.b.(l)  and  (2) 
of  this  appendix. 

(5)  Fixed  price  lump  sum  contracts.  Cate¬ 
gory  B  and  C  records  will  not  be  audited.  The 
contract  amount  will  not  be  questioned  un¬ 
less  the  total  compensation  appears  unrea¬ 
sonable  when  evaluated  In  accordance  with 
appropriate  portions  of  paragraphs  A.2.b.(l) 
and  (2)  of  this  appendix. 

c.  Under  agreements  covering  both  grant- 
eligible  and  ineligible  work,  access  to  records 
will  be  exercised  to  the  extent  necessary  to 
allocate  contract  work  or  costs  between  work 
grant-eligible  for  Title  n  construction  grant 
assistance  and  work  or  costs  which  are  In¬ 
eligible. 

d.  Under  agreements  utilizing  two  or  more 
methods  of  compensation,  each  part  of  the 
agreement  will  be  separately  audited  in  ac¬ 
cordance  with  the  appropriate  subparagraph 
of  paragraph  (b)(2)  of  this  section. 

e.  Any  audited  firm  and  the  grantee  will  be 
afforded  opportunity  for  an  audit  exit  con¬ 
ference  and  an  opportunity  to  receive  and 
comment  upon  the  pertinent  pOTtlons  of  each 
draft  audit  report.  The  final  audit  report 
will  include  the  written  comments.  If  any, 
of  the  audited  parties  In  addition  to  those 
of  the  appropriate  state  and/or  Federal 
agency  (les). 

B.  TYPE  OF  CONTRACT 

1.  The  percentage  of  construction  cost  type 
of  contract,  and  the  multiplier  contract, 
where  profit  is  Included  In  the  multiplier, 
may  not  be  utilized  for  Step  1  or  Step  2  work 
initiated  after  June  30.  1975,  when  the  Step 
1  or  Step  2  grant  Is  awarded  subsequent  to 
June  30,  1975.  (A  multiplier  type  of  com¬ 
pensation  may  be  utilized  only  under  ac¬ 
ceptable  types  of  contracts;  see  40  CFR  35.- 
937-1  (d).) 

2.  Step  1  and  Step  2  work  performed  un¬ 
der  the  percentage  of  construction  cost  type 
of  contract  and  the  multiplier  contract, 
where  profit  is  Included  in  the  multiplier, 
will  be  reimbursed  and  such  contracts  will 
not  be  questioned  where  such  costs  are  re- 


FEOERAL  REGISTER,  VOL.  40.  NO.  243 — WEDNESDAY^  DECEMBER  17,  1975 


58614 


RULES  AND  REGULATIONS 


Imbursed  In  conjunction  with  a  Step  3  grant 
award  within  the  scope  of  Step  2  work  con¬ 
tracted  for  prior  to  July  1,  1975.  However, 
the  current  Step  2  work  will  not  be  con¬ 
tinued  indefinitely  for  multiple,  subsequent 
Step  3  projects  in  order  to  avoid  modlf3rlng 
the  consultant  agreement. 

3.  Where  Step  2  Work  Is  Initiated  after 
June  30,  1975,  under  contracts  prohibited  by 
paragraphs  B.l.  and  BJ2.  of  this  appendix, 
EPA  approval  may  not  be  given  nor  grant 
assistance  awarded  until  the  terms  of  com¬ 
pensation  under  the  contract  have  been  re¬ 
negotiated. 

4.  Establishing  an  “upset”  figure  (an  up¬ 
per  limit  which  cannot  be  exceeded  without 
a  formal  amendment  to  the  agreement)  un¬ 
der  a  multiplier  contract,  where  profit  is  In¬ 
cluded  In  the  multiplier,  is  not  acceptable 
where  renegotiation  of  such  contracts  is  re¬ 
quired.  In  such  renegotiation,  the  amount  of 
profit  must  be  specifically  Identified. 

5.  Total  allowable  contract  costs  for  grant 
payment  for  a  contract  based  upon  a  per¬ 
centage  of  construction  cost  will  be  based 
upon  the  following: 

a.  Where  work  for  the  design  step  Is  essen¬ 
tially  continuous  from  start  of  design  to  bid¬ 
ding,  and  bid  opening  for  Step  3  construc¬ 
tion  occurs  within  one  year  after  substantial 
completion  of  Step  2  design  work,  the  total 
allowable  contract  costs  for  grant  payment 
may  not  exceed  an  amoimt  based  upon  the 
low  bid  for  construction. 

b.  Where  work  for  the  design  step  Is  not 
essentially  continuous  from  start  of  design 
to  bidding,  or  one  year  or  more  el^ses  be¬ 
tween  substantial  cxunpletion  of  Step  2  de¬ 


sign  work  and  bid  opening  tor  Step  3  con¬ 
struction,  the  total  allowable  contract  costs 
for  grant  payment  may  not  exceed  an 
amount  based  upon  the  lower  of: 

(1)  The  consulting  engineer's  construction 
cost  estimate  provided  at  the  time  of  such 
substantial  completion  plus  an  escalation  of 
this  construction  cost  estimate  of  up  to  five 
percent,  but  not  to  exceed  the  consulting  en¬ 
gineer’s  total  compensation  based  on  the 
low  bid  for  construction,  or 

(2)  The  consulting  engineer’s  construction 
cost  estimate  provided  at  the  time  of  such 
substantial  completion  plus  a  consulting  en¬ 
gineer’s  compensation  escalation  not  to  ex¬ 
ceed  $60,000,  but  not  to  exceed  the  consult¬ 
ing  engineer’s  total  compensation  based 
upon  the  low  bid  for  construction. 

c.  Where  the  low  bid  for  construction 
would  have  resulted  In  a  higher  consulting 
engineer’s  total  compensation  than  provided 
In  paragraph  b.,  the  Regional  Administrator 
may  also  consider  a  reasonable  additional 
compensation  for  updating  the  plans  and 
specifications,  revising  cost  estimates,  or 
similar  services. 

6.  Where  renegotiation  Is  required  pursu¬ 
ant  to  this  Appendix  D,  such  renegotiation 
Is  subject  to  40  CFB  35.937-1,  35.937-6, 
35.937-7,  35.937-9  and  35.937-10. 

C.  ANNOUNCEMENT  AND  SELECTION 

The  requirements  of  40  CFB  35.937-2 
through  35.987-4  shall  not  apply  to  Step  1 
work  where  the  Step  1  grant  was  awarded 
or  the  Initiation  of  Step  1  work  was  ap¬ 
proved  by  BPA  (pursuant  to  40  CFB  35.917 
(e))  prior  to  March  1,  1976,  nor  to  subse¬ 


quent  Step  2  and  Step  3  work  In  accord¬ 
ance  with  40  CFB  35.937-a(d),  provided  that 
the  grantee  Is  satisfied  with  the  qualifica¬ 
tions  and  performance  of  the  engineer  em¬ 
ployed. 

D.  SEQUmED  CONSULTING  ENGINEEBING  PROVI¬ 
SIONS 

Effective  March  1,  1976,  grant  assistance 
for  Steps  1,  2  or  3  will  not  be  awarded  nor 
will  Initiation  of  Step  1  work  be  approved 
pursuant  to  40  CFB  35.917(e)  or  35.925-18 
(a)  (3),  unless  the  subagreement  clauses  re¬ 
quired  pursuant  to  Appendix  C-1  are  in¬ 
cluded  In  the  consulting  engineering  sub- 
agreement. 

E.  ENFORCEMENT 

1.  Befusal  by  a  consulting  engineer  to  in¬ 
sert  the  required  access  clause,  or  to  allow 
access  to  Its  records,  or  to  renegotiate  a  con¬ 
sulting  engineering  contract  in  accordance 
with  the  foregoing  requirements,  will  render 
costs  incurred  under  such  contract  unallow¬ 
able.  Accordingly,  all  such  costs  will  be  ques¬ 
tioned  and  disallowed  pending  compliance 
with  this  iqipendlx. 

2.  Where  the  Regional  Admlnistartor  de¬ 
termines  that  the  time  required  to  comply 
with  the  access  to  records  and  type  of  con¬ 
tract  provisions  of  this  appendix  will  unduly 
delay  award  of  grant  assistance,  he'  may 
award  the  grant  assistance  conditioned  upon 
compliance  with  this  appendix  within  a  spe¬ 
cified  period  of  time.  In  such  event,  no  grant 
payments  for  the  affected  engineering  work 
may  be  made  until  such  compliance  has 
been  obtained. 

[FR  Doe.75-32882  PUed  12-16-75:8:46  am]- 
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